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The Reader Writes 





New Jersey Telephone Settlement 
SIR: 

Your readers will be interested in a 
résumé of the arbitrators’ decision regard- 
ing the New Jersey Bell Telephone operators. 

The New Jersey Statutory Arbitration 
Board, appointed by Governor Driscoll to 
determine the dispute between the New 
Jersey Bell Telephone Company and Divi- 
sion 55, Communications Workers of Amer- 
ica-CIO, the bargaining agent for 11,000 
employees of the company’s operating 
forces, granted, among other things, a wage 
increase which amounts to 6% to 8% cents 
per hour, a union shop and other related 
benefits. 

It is anticipated that this award will have 
an important bearing upon the negotiations 
presently going on in Bell System Compa- 
nies throughout the country. As a matter 
of fact, the United States Government Con- 
ciliators who are trying to head off a 
nation-wide telephone strike have been 
alerted to anticipate the New Jersey Arbi- 
tration Board’s decision. 

The arbitrators awarded the following: 


General Wage Increases—effective April 
16, 1950. 

(1) $2.50-a-week increase for all em- 
ployees who have one year of service or 
more. 

(2) $1.50-a-week increase for all em- 
ployees who have had only nine months of 
service or less than one year of service. 

(3) Fifty-cents-a-week increase for all 
employees who have had six months of 
service and less than nine months of service. 

(4) The foregoing means that over 
ninety-eight per cent of all the employees 
will receive a general wage increase and 
that practically all of them will get a general 
wage increase of $2.50 a week. 

These general wage increases are in addi- 
tion to progression increases. 


Reclassification of Cities 


(1) Atlantic City and Pleasantville have 
been reclassified from Schedule 6 to Sched- 


ule 3. This will mean that all of the em- 
ployees in these cities will receive an 
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additional increase of $3 a week. However, 
seasonal differentials for these employees 
will be discontinued. 

(2) Trenton, Lawrenceville and Prince- 
ton have been reclassified from Schedule 5 
to Schedule 3. This means that all of these 
employees will receive an additional increase 
of $2 a week. 

(3) Camden has been reclassified from 
Schedule 4 to Schedule 3. This means that 
Camden employees will receive an additional 
increase of $1 a week. 


Union Shop 


Most of the union’s demands for a union 
shop were granted. Here is how it will work: 

(1) All employees now members of the 
union must continue their membership in 
good standing by the payment of dues in 
order to keep their jobs with the company. 

(2) All new employees must pay initia- 
tion fees and become members within thirty 
days after employment and thereafter con- 
tinue to be members in good standing by 


the payment of dues in order to keep 
their jobs. 
(3) All employees who are not now 


members of the union and who have had 
less than ten years of service must, within 
four months, become members of the union, 
pay initiation fees and continue to pay dues 
in order to keep their jobs. 

(4) Those employees who have had ten 
years of service or more and are not now 
members of the union are not required to 
join the union, Of this group any employee 
with service of ten years or more who certi- 
fies that she is not a member will not be 
required to continue membership. 

It is expected that practically every em- 
ployee of the company will be in the union 
shortly since very few of the long-service 
employees have stayed out. They know 
better than anyone else that only the union 
has helped those employees who have 
reached top rates since their wages could 
only be increased through general wage 
increases. 


Class B Clerks 


All B clerks will be placed on automatic 
progressions. 


(Continued on page 628) 
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ADMINISTRATIVE DISCRETION 


v. RULE OF LAW 


TI. HE COLD WAR between the National 

Labor Relations Board and its “inde- 
pendent” General Counsel has ended—the 
shooting war is on. As readers of “The 
Developing Law” should know, there has 
been taut opposition between the NLRB 
and its General Counsel for almost three 
years now—in fact ever since the earliest 
days of the Taft-Hartley Act.2 Until re- 


cently the opposition had been expressed, — 


like all cold wars, in terms only of clashing 
arguments in principle, verbal skirmishes 
and jockeying for position.” But now the 
chips are down; the NLRB has maneuvered 
things to the point where the General Coun- 
sel must fight for his life, or at any rate 
for the life of his office. As this issue of 
the JoURNAL goes to press, the Congress 
has under consideration a proposal by the 
President of the United States, made under 
the aegis of a Hoover Commission Task 
Force report, to abolish the independent 
office of the NLRB General Counsel and to 
transfer his functions partly to the NLRB 
as a whole and partly to the NLRB Chairman.’ 


Thus the subject for this month’s “De- 
veloping Law” has little to do, directly, 
with the substantive phases of labor law, 
although those familiar with the field will 
know that many deeply important substan- 
tive consequences must accrue, varying with 
the ultimate outcome of the “shooting war.” 
Regardless of these consequences, however, 
the dispute between the NLRB and its Gen- 
eral Counsel is worthy of all the attention 


we can afford to give it, here and elsewhere, 
because it represents in many ways the best 
example afforded in recent times of the 
abiding conflict between what may be called 
the “rule of law” and the “administrative 
discretion” proponents in modern govern- 
ment. And this is not an academic con- 
flict; it is, instead, a conflict whose ultimate 
resolution will intimately affect the lives 
and careers of all people and all institutions. 
The question at issue relates to the types 
of controls necessary to the tolerable func- 
tioning of modern industrialized society 
and consistent with traditional ideals con- 
cerning freedom in society. 


Proponents of the rule of law contend 
that it is feasible to have virtually im- 
personal legislative norms in control, and 
that such norms are absolutely essential if 
the society is to be, or is to become, free. 
Administrative-discretion proponents con- 
tend, on the other hand, that impersonal 
norms, operating more or less automatically, 
are impractical in a society as complex as 
ours; their view is that the legislature can 
set up only very general standards, leaving 
the implementation of legislative policy to 
the informed discretion and expertise of ad- 
ministrative agencies. One of the most 
compelling features of the dispute between 
the NLRB and its General Counsel is that 
it gives flesh-and-blood reality, in a most 
immediate context, to this underlying con- 
flict. For the General Counsel and the 
NLRB are incarnations, respectively, of the 





1See 1 Labor Law Journal 83 (November, 
1949). 
2 Ibid. 
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’See CCH Labor Law Reports, Weekly Sum- 
mary No. 85, p. 1, March 16, 1950. 
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rule-of-law and the administrative-discre- 
tion approaches. Behind all the charges 
and countercharges in the current dispute 
looms this great issue. While the NLRB 
argues that the policies and provisions of 
the NLRA cannot effectively be enforced 
so long as the act has a “two-headed” ad- 
ministration, and while the General Counsel 
contends that there can be no certainty or 
due process so long as the NLRB serves 
as both prosecutor and judge, the question 
basically at issue is whether the applicability 
of laws is to be determined by statutory 
definition or by the discretion of adminis- 
trators. Viewed in this light, the issue 
ranges far beyond the labor law field; it 
exists in all the fields which government 
has come to regulate in relatively re- 
cent times. 


But it would be to ignore the practical 
realities of the present conflict to say that 
it is important only from the point of view 
which has been stressed thus far. There is 
another point of view from which it is per- 
haps equally important. Scarcely anyone 
acquainted with recent developments under 
the NLRA can be ignorant of the fact that 
the NLRB has been handing down decisions 
which at least the General Counsel feels 
are unduly favorable to labor unions.* As 
regards the “secondary boycott” decisions, 
for example, the General Counsel has con- 
tended that the Board is emasculating the 
Taft-Hartley Act—unduly softening its ex- 
press language so as to permit labor activi- 
ties which allegedly amount to clear viola- 
tions of the act.’ The dispute is important, 
then, in the sense that its resolution one 
way or another may well result in more 
stringent or more lenient rules for labor 
unions, depending on whether the General 
Counsel or the NLRB emerges victorious. 


These matters are relevant here, however, 
only to the extent that they indicate the 
sources and the import of the dispute. Our 
aim here is to present in digest form for 
JouRNAL readers the arguments of the NLRB 
and the General Counsel as presented to 





the Senate committee which took under con- 
sideration the President’s proposal for 
abolition of the General Counsel’s inde- 
pendence of the NLRB. As this is being 
written, that committee has voted in favor 
of Senator Robert A. Taft’s resolution dis- 
approving the President’s plan." If a ma- 
jority of the Senate upholds the resolution, 
the plan will fail; otherwise, it becomes 
effective. Regardless of the outcome, how- 
ever, the dispute and its accompanying 
arguments will form both an interesting 
footnote to the history of labor relations 
law and a challenging reminder of the 
more fundamental governmental issue. For 
this reason the subject seems well entitled to 
treatment as a part of “The Developing Law.” 


HE National Labor Relations Board’s 

position with respect to the plan for 
abolishing the independent office of the Gen- 
eral Counsel was presented to the Senate 
committee by NLRB Chairman Paul M. 
Herzog on April 6, 1950.8 The General 
Counsel presented his views on the same 
day.” He was able to meet Chairman 
Herzog’s contentions because they had been 
contained in a report made previously to a 
similar House of Representatives commit- 
tee, before which General Counsel Denham 
had declined to appear. The General Coun- 
sel changed his mind—decided to appear 
when invited by the Senate committee—be- 
cause, as he put it, his feeling that all sides 
would be aired without his testimony turned 
out to be wrong. “I assumed,” he said to 
the Senate committee, “that the many com- 
petent witnesses who appeared before that 
Committee in the House would acquaint 
that Committee with all the facts necessary 
to reveal the real issues involved in the 
matter. I assumed that the same witnesses, 
or others equally well advised, would per- 
form the same services before this Com- 
mittee. Had these assumptions become 
fact, I would have been content to await 
the outcome, confident that, being fully in- 
formed with respect to the pertinent facts, 





*See ‘‘Remarks of NLRB General Counsel 
Robert N. Denham Before the Building Trades 
Employers’ Association of New York City,”’ 
January 12, 1950 (NLRB Release R-284). 

SIbid. And cf. ‘“‘The Developing Law,”’ 1 
Labor Law Journal 339 (February, 1950). 

6 We shall draw heavily on the statements of 
the NLRB Chairman and the General Counsel 
throughout the remainder of this article. Views 
attributed to the Chairman are taken from 
“Statement of the NLRB in Support of Presi- 
dent’s Reorganization Plan No. 12 of 1950 . . 
Presented to the Committee on Expenditures in 
the Executive Departments of the House of 
Representatives (Mar. 23, 1950).’’ The same 
views were presented to the Senate Committee 
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on April 6, 1950. Views attributed to the Gen- 
eral Counsel are taken from ‘Statement by 
Robert N. Denham, General Counsel of the 
NLRB, with respect to the President's Reorgan- 
ization Plan No. 12 of 1950, Presented to the 
Committee on Expenditures in the Executive 
Departments of the Senate (April 6, 1950).’’ 
Presumably both these statements will _ ulti- 
mately appear in printed form in the record of 
the hearings before the respective committees. 
At present, however, they are available only 
in mimeographed form. 

™See CCH Labor Law Reports, Weekly Sum- 
mary No. 90 (April 20, 1950). 

8 See footnote 6, supra. 

® See footnote 6, supra. 
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the Congress would deal with the problems 
presented by the President’s Plan in a man- 
ner calculated best to serve the interests of 
labor and management and the American 
public.” Apparently, however, the Coun- 
sel’s assumptions were unjustified. Not 
only did the President not consult with the 
Counsel before proposing abolition of his 
office; it seems that, at least in the General 
Counsel’s view, there had been a substantial 
amount of misrepresentation with respect to 
the facts in issué in the conflict between 
the NLRB and the General Counsel. “I 
accepted the invitation,” said the General 
Counsel, “because I believe it to be my duty 
to clarify certain matters of fact which have 
been thus far presented to this Committee 
and the Committee of the House.” ™ 


HAIRMAN HERZOG’S position, re- 

stated briefly, runs along the following 
lines: The Taft-Hartley Act set up a single 
national policy which was aimed generally 
at achieving peace between employers and 
employees largely through the elimination 
of certain unfair labor practices. To effectu- 
ate this policy, the Chairman’s argument 
continues, the Taft-Hartley Act made the 
mistake of setting up two administrative 
agencies, both apparently having discretion 
to act or refuse to act in unfair labor prac- 
tice cases, and with the NLRB itself having 
complete discretion as to whether it might 
take jurisdiction in representation cases. 
Herzog then asks the question: “Can a 
single policy of Congress, no matter what 
that policy, be administered effectively by 
a two-headed agency?” His answer: “We 
hold that it cannot.” ‘The consequences of 
the two-headed agency, according to Herzog, 
are “friction within the agency and confu- 
sion among management and labor unions 
as to the coverage of the Labor Manage- 
ment Relations Act uncertainty and 
litigation simultaneous policy deter- 
minations which are contrary to each other 
a5" impeded enforcement of the public 
policy in the Federal courts.” ‘“Continua- 
tion, or accentuation, of the split in author- 
ity will constitute a continuing threat to 
effective enforcement of the law,” the NLRB 
Chairman concluded, “no matter what that 
law’s substantive provisions may happen 
to be.” ” 

One other of the Chairman’s contentions 
must be noted here, because of the factual 
issue it raises. He said that perhaps the 
most dangerous feature of the General Coun- 


sel’s authority lies in his completely unre- 
viewable power to refuse to issue complaints 
when private parties charge that unfair 
practices exist. According to Herzog, sub- 
stantive policies laid down by the Board in 
a series of decisions may be entirely frus- 
trated by the General Counsel’s adoption 
of the simple expedient of refusing to insti- 
tute unfair practice cases. “To what ex- 
tent the present General Counsel has actu- 
ally refused to issue complaints, and under 
what circumstances, we are not in a position 
to state. As he need not make known to 
the Board his disposition of unfair labor 
practice charges, we have not been advised 
of the kinds of cases in which he has re- 
fused to issue complaints, or of his reasons 
for not doing so. It is not his practice, as 
it is the Board’s in passing on appeals in 
representation cases, to make public the 
reasons for his action.” 


EFORE going into the merits of Chair- 
man Herzog’s whole chain of reason- 
ing, it may be well to present the General 
Counsel’s rebuttal to this last allegation. 
“During his testimony,” the General Coun- 
sel says, “Mr. Herzog stated in substance 
that he had no way of knowing whether 
the General Counsel had refused to 

issue complaints in situations where the 
Board would have found that a violation of 
the law had occurred.” “This,” the General 
Counsel avers, ‘fis not true.” “The Board 
has been advised periodically of cases, other 
than purely routine ones, where the General 
Counsel has advised Regional Directors to 
dismiss cases and also cases, other than 
purely routine ones, in which the General 
Counsel has denied an appeal from the 
Regional Director’s refusal to issue a com- 
plaint. This information has gone to the 
Board, each of its Members, their legal as- 
sistants, and its Solicitor and Assistant 
Solicitor from my office in 21 Policies and 
Appeals Letters. Since November 9, 1949, 
these Letters have included all cases, even 
routine ones, handled in the General Coun- 
sel’s Washington office. We have not pub- 
lished these Letters for the same reasons 
that for 12 years the Board never published 
the cases in which it refused to issue com- 
plaints—the same reasons that even now 
stop the Board from publishing its deci- 
sions not to grant appeals in representation 
cases. I have copies of these Letters which 
I would like to file with the Committee. 
They make the operations of the General 





10 See the General Counsel's statement, identi- 
fied in footnote 6, supra. 
1 Tbid. 
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2% See the statement described in footnote 6, 
supra. 


581 








Counsel's office pretty much an open book. 
The Board, if it reads its mail, knows and 
has known of my refusals to issue com- 
plaints. if this information was not elab- 
orate enough, and as you can see it is set 
out in considerable detail, I have heard 
no complaints.” 


W E MAY REVERT now to the NLRB 
Chairman’s general argument. Few 
will take issue with his statement that the 
Taft-Hartley Act aims in general at the in- 
ducement of industrial peace through the 
prohibition of unfair labor practices. One 
might note, however, that it is not very 
enlightening to put the situation in this 
manner. The same statement would de- 
scribe the Wagner Act, and a statement 
which is general enough to describe both 
the Wagner Act and the Taft-Hartley Act 
would seem, without more, to be too general 
to be of any real use. In fact, the Taft- 
Hartley Act policies are far more complex 
and multifarious than those of the Wagner 
Act. One could accurately say of the 
Wagner Act that it was designed to encour- 
age industrial peace through encouragement 
of collective bargaining, that collective bar- 
gaining was to be encouraged by encourag- 
ing the growth of unions and that the 
growth of unions was to be encouraged by 
outlawing employer antiunion activities. 
The same description would be inadequate 
in relation to the Taft-Hartley Act. 


To some extent, the Taft-Hartley Act 
continues this policy. It still requires col- 
lective bargaining, still maintains the right 
of self-organization and still discourages 
employer antiunion activities. But the 
Taft-Hartley Act does not so wholeheartedly 
support employee organization as did the 
Wagner Act; in fact, it prohibits certain 
organizing techniques. Further, it takes 
certain subjects out of;collective bargaining, 
most notably the closed shop. Fiaally, 
much of its real force is aimed at prevent- 
ing certain practices of labor organization. 
Because of these facts it does not seem 
worth while to characterize the Taft-Hartley 
Act in terms so general they they would 
serve as well to describe the vastly differ- 
ent Wagner Act. 


S TO THE NLRB Chairman’s second 
argument; namely that the Taft-Hartley 
Act made the basic mistake of setting up 
two administrative agencies, with both hav- 
ing discretion in the prosecution of unfair 





practices, this assumes as a fact something 
which, as the General Counsel has argued, 
is still very much an open issue. According 
to the General Counsel, the express terms 
of the act and its legislative history both 
indicate that the NLRB was to have no 
discretion in respect to which cases should 
be prosecuted. He says that the Board still 
has discretion to decide how unfair prac- 
tices, once found to exist, should be rem- 
edied—but not the discretion to decide 
whether alleged unfair practices should be 
prosecuted.” If the General Counsel is cor- 
rect, of course, the NLRB Chairman is sim- 
ply attributing to the Taft-Hartley Act a 
mistake which the NLRB itself has made. 
If the General Counsel’s interpretation of 
the law is correct, again, Herzog’s :attrib- 
uting to the Taft-Hartley Act of “friction 
within the agency and confusion among 
management and labor unions as to the 
coverage of the Act” must be attributed to 
the NLRB itself. 


But the General Counsel goes even fur- 
ther in challenging the NLRB Chairman’s 
statements before the Senate and House 
committees. Whereas Chairman Herzog 
contends that confusion as to coverage will 
disappear if authority for both prosecution 
and adjudication is given to the NLRB, the 
General Counsel says that it will not. 
Quite apart from his contention that- the 
NLRB lacks statutory discretion with re- 
gard to the issuance of complaints or the 
dismissing of them, the General Counsel 
asserts that the confusion over the coverage 
of the act is a product of the Board’s own 
confusing and inconsistent determinations 
as to coverage. His point is that even an 
agent completely subordinate to the full 
NLRB would find it impossible to under- 
stand the basis on which the Board accepts 
or dismisses cases. In fact, says the Coun- 
sel, members of his staff “have spent months 
studying the Board’s decisions involving the 
question of jurisdiction in an effort to dis- 
cover with any degree of certainty what 
the Board’s policy on the subject is.” The 
study was furnished to both the Senate 
committee and the NLRB members. Its 
results, as summarized by the General 
Counsel for the Senate committee, disclose 
“no one policy but many. policies utterly 
inconsistent with one another.” “Some of 
these policies,” the General Counsel con- 
tinues, “extend the Board’s jurisdiction far 
beyond the area covered by the Board un- 


(Continued on page 656) 





13 The argument is presented in greater detail 
in ‘‘The Developing Law,”’ 1 Labor Law Journal 
83 (November, 1949). 
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PROPOSALS 





Labor Action in Congress 


The House Appropriations Committee, on 
March 21, 1950, reported the omnibus ap- 
propriation bill (H. R. 7786) for federal de- 
partments and agencies and the District of 
Coiumbia for the fiscal year 1951. The bill 
is divided into eleven chapters, Chapter 5 
providing for Labor-Federal Security. That 
chapter provides $208,573,100 for the De- 
partment of Labor as follows: 


Office of the Secretary ... .$ 1,382,000 
Office of the Solicitor ...... 1,861,000 
3ureau of Labor Standards 714,000 
Bureau of Veterans’ Reem- 

ployment Rights 281,000 
Bureau of Apprenticeship. 2,788,000 
Bureau of Employment . 

RRR ectcngunil ria 5,531,000 
Grants to States 178,500,000 
Bureau of Labor Statistics 7,720,700 
Women’s Bureau ......... 399,000 
Wage and Hour Division 9 396,400 


Chapter III provides funds for the De- 
partments of State, Justice, Commerce and 
the Judiciary. Included in the State Depart- 
ment funds is the sum of $55,178,297 to pay 
the annual share of the United States of 
the expenses of the international organiza- 
tions in which -it participates. Of this 
amount $1,091,739 is allotted to the Inter- 
national Labor Organization. 


Coal Industry Commission.—To establish 
a Commission on the Coal Industry, com- 
posed of thirteen members (three from the 
Senate, three from the House and seven 
appointed by the President, one of whom 
shall be an officer or employee of the United 
States), to study and investigate the condi- 
tions and problems of the coal industry, and 
to report thereon to the President and Con- 
gress within one year after the appointment 
of the Commission. Referred to the House 
Committee on Education and Labor. (H. R. 


7660.) 


Handicapped Persons Act of 1950.—To 
create a Bureau for Handicapped Persons 
in the Department of Labor, headed by a 
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Secretary who would be authorized to issue 
rules and regulations and to appoint per- 
sonnel. The functions of the Office of 
Vocational Rehabilitation and those of the 
Federal Security Administration, relating to 
vending stands for the blind, would be. trans- 
ferred to the Secretary of Labor. Referred 
to the House Committee on Education and 


Labor. (H. R. 7801.) 


Labor Management Relations Act of 1950. 
—To provide for continuing the present Na- 
tional Labor Relations Board with seven 
rather than five members, and to stipulate 
that not more than four members shall be 
of the same political party; to provide in 
Section 9 (c) (1) of the National Labor 
Relations Act, as amended by the Labor 
Management Relations Act of 1947, that the 
Board shall “immediately” investigate a rep- 
resentative petition, shall “forthwith” pro- 
vide for an appropriate hearing upon not 
more than ten days’ notice, and upon finding 
that a question of representation exists, shall 
direct an “immediate” election by secret bal- 
lot, certifying the results thereof; to elimi- 
nate the provision in Section 9 (c) (3) 
depriving replaced economic strikers of a 
vote in representative elections; to eliminate 
Section 9 (f) (6), simplifying the form of 
the report to be filed by unions; to increase 
the statute of limitations on the filing of 
charges from six months to one year; to 
eliminate the provision in Section 10 (c), 
prohibiting the Board from reinstating an 
individual if he was suspended or discharged 
for cause; to amend Section 302 (c) of the 
Labor Management Relations Act of 1947 
(Taft-Hartley Act) to permit check-off of 
dues and initiation fees only and to modify 
check-off limitations to permit authorization 
to continue from year to year unless revoked 
by the employee; and to eliminate the authority 
to “assign” or “responsibility to direct” em- 
ployees found in the definition of “super- 
visor” in the National Labor Relations Act, 
as amended by the Labor Management Re- 
lations Act of 1947. Referred to the House 
Committee on Education and _ Labor. 


(H. R. 7696.) 
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Maritime Hiring Halls——To add a new 
subsection (c) at the end of Section 14 of 
the National Labor Relations Act, as amended, 
legalizing maritime hiring halls. Referred 
to the House Committee on Education and 
Labor. (H. R. 7807.) On March 28, 1950, 
the Senate subcommittee concluded its hear- 
ings on maritime hiring halls. 


National Labor Relations Act.—To amend 
the National Labor Relations Act, as amended, 
to include in the present definition of “labor 
organization” any parent organization, asso- 
ciation or federation of any organizations 
or groups described therein; and to make 
unlawful certain monopolistic bargaining 
practices on the part of employers or labor 
organizations where any conspiring or con- 
certed action of employers or of labor 
organizations covers more than 10,000 em- 
ployees in the aggregate. Referred to the 
House Committee on Education and Labor. 


(H. R. 7847.) 


Payment of Wages.—To provide for the 
payment and collection of wages in the Dis- 
trict of Columbia, by requiring that workers 
be paid in cash or by check at least twice 
a month and that the pay day shall not be 
later than three days from the end of the 
pay period. Employers would be required 
to notify employees in writing at the time 
of hiring of the rate of pay, the day, hour 
and place of payment, and of changes there- 
in, or to make such notification by posting 
notice in a place accessible to employees. 
Failure of an employer to pay an employee 
required wages would make him liable for 
liquidated damages. Provision would also 
be made for payment of wages in cases when 
employees are discharged, quit, resign or 
are suspended as a result of a labor dispute. 
The bill also provides for employee suits, 
individually, collectively or through desig- 
nated agents to recover unpaid wages and 
liquidated damages. ,Employers violating 
the provisions of the bill would be guilty 
of a misdemeanor and subject to a fine of 
from $100 to $1,000 for each separate offense, 
of imprisonment of from three to thirty 
days, or both. The Commissioners of the 
District of Columbia would be authorized 
to designate a Commissioner to exercise the 
powers conferred under this bill. Referred 
to the Senate Committee on the District of 
Columbia. (S. 3308.) 


Railway Labor Act.—To amend the Rail- 
way Labor Act to authorize union-shop and 
check-off agreements thereunder. Referred 
to the House Committee on Interstate and 
Foreign Commerce. (H. R. 7789.) Referred 
to the Senate Committee on Labor and 
Public Welfare. (S. 3295.) 


584 





State Legislation 


Four state legislatures are convened in regu- 
lar session: Massachusetts, New Hamp- 
shire, New Jersey and South Carolina. 


e Child labor The Maryland child 
labor laws have been completely revised to 
conform to the provisions of the school at- 
tendance law of July 1, 1949, and with the 
provisions of the Fair Labor Standards Act 
(S. B. 4, approved March 28, 1950). 


@ Coal mines . . . A Wyoming law requir- 
ing bathhouses at coal mines has been 
amended to require adequate floor space for 
each shower bath and to make it unlawful 
to charge employees for the use of such 
bathhouses (S. B. 4-X, approved and effec- 
tive March 1, 1950). 


e Consumers’ power districts . . . A new 
South Dakota law insures the rights of self- 
organization and collective bargaining to 
employees of consumers’ power districts 


(H. B. 1-X, approved February 20, 1950). 


@ Department of Labor . . . The New 
Jersey Commissioner of Labor may charge 
a fee of not less than $2 nor more than $300 
for issuing a certificate of approval of any 
plans or specifications, or both, required 
by law or regulation of the Department to 
be submitted to him for approval. In fixing 
the amount of the fees, the Commissioner is 
to make the computation on the following 
basis: a fee of $2 for each approved $1,000 
valuation or fraction thereof up to and in- 
cluding an approved valuation of $20,000 
plus; for approved valuations over $20,000 
a fee of fifty cents for each additional ap- 
proved valuation of $1,000 or fractions 
thereof. Before a valuation is submitted 
to the Commissioner on a form for approval, 
the Commissioner may prepare or order the 
applicant to prepare an estimate of cost, 
and the decision of the Commissioner as to 
the proper amount to be considered the 
approved valuation for the work is final. 
The Commissioner may charge a fee of not 
less than $1 nor more than $5 for issuing a 
certificate of approval of any building or 
premises or the occupancy of a building or 
premises coming under his jurisdiction, 
where such approval is required to be issued 
by him for a specific purpose by law or 
regulation of the Department. In fixing 
the amount of fees, the Commissioner is to 
be governed by the amount of work and 
expense involved in the examination of the 
building. All fees are to be remitted to the 
state treasurer for deposit in the general 
state fund, and the cost of administering this 
law is to be included in the annual appro- 


(Continued on page 666) 
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DISAFFILIATION 


By BERNARD SAMOFF and HAROLD X. SUMMERS 


Although the writers are employed on the staff of the National Labor Re- 
lations Board, the contents of this article are the result of independent 
research and are in no wise to be considered as official pronouncements 
of either the National Labor Relations Board or its General Counsel... . 








Be PRESENT SPLIT between the 
4 United Electrical, Radio and Machine 
Workers of America (UE) and the Inter- 
national Union of Electrical, Radio and 
Machine Workers, CIO (IUE), as well as 
similar splits potentially facing other unions 
recently expelled or about to be expelled 
from the CIO, points up a problem which 
has plagued the National Labor Relations 
Board since its creation. We refer to the 
situation in which there is an attempt by 
employees within a bargaining unit to effect 
a change of bargaining agent during a period 
covered by a labor agreement. The current 
interest in the “disaffiliation” problem calls 
for a review of the Board’s principles in 
this connection. 

The original—“Wagner”—National Labor 
Relations Act provided, and the amended— 
“Taft-Hartley”’—act provides, that the labor 
organization desired by a majority of the 
employees in a bargaining unit shall repre- 
sent all employees in the unit.’ At first 


reading, then, it would appear that Con- 
gress intended that employees be free to 
change bargaining agents at any time; and 
so the Board originally interpreted the law.’ 
It was not long, however, before the Board 
came around to the conclusion that the 
stability which it felt to be one of the ob- 
jectives of the act called for some limita- 
tions on the freedom to change bargaining 
agents. The principles that a new election 
should not be held within a year of certifica- 
tion of a union or during the life of a col- 
lective bargaining contract of reasonable 
duration were established in November, 1937 * 
and in June, 1939* respectively. The ration- 
ale for the imposition of such limitations— 
herein called the “stability rule’—was given 
in the Leo Hart case: 


“Where a contract of reasonable duration 
providing for exclusive recognition is made 
with a labor organization that is the statu- 
tory representative of the employees as to 
whom recognition is granted, the Board, in 





1 Section 9 (a) of each act provides that ‘‘Rep- 
resentatives designated or selected for the pur- 
poses of collective bargaining by the majority 
of the employees in a unit appropriate for such 
purposes, shall be the exclusive representatives 
of all the employees in such unit for the pur- 
poses of collective bargaining in respect to 
rates of pay, wages, hours of employment, or 
other conditions of employment ae t.. 


Disaffiliation 





2New England Transportation Company, 1 
NLRB 130 (1936). 

3 National Sugar Refining Company of New 
Jersey, 4 NLRB 276, although not on all fours, 
was subsequently cited by the Board on many 
occasions in support of this proposition. 

* National Sugar Refining Company of New 
Jersey, 10 NLRB 1410. 
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furtherance of the purposes of the Act, to 
attain stabilized labor relations in industry 
through collective bargaining agreements, 
should not proceed, pending the contract, 
to an investigation and determination of 
representatives.” * 


In a field as dynamic as labor relations, 
to set up a general rile is to invite attack 
upon it. A substantial number of the re- 
ported decisions on representation cases has 
involved attempts to change bargaining 
agents in midcontract.* In case after case, 
the Board has pronounced limitations upon, 
or exceptions to, the rule. In the main, they 
concern some characteristic of the contract 
itself. The Board has recognized, for ex- 
ample, that stability is not served by freezing 
the bargaining-agency relationship despite 
the existence of a contract where that con- 
tract was executed after the filing of a rival 
union’s petition for certification’ or where 
the contract covered only members of the 
contracting union instead of all employees 
of the employer;* was not in writing; was 
for an unreasonably long period—at first 
one year,” later two “ and occasionally three 
years;” was for an indefinite term and had 
been in existence for more than a reasonable 
period;” was about to expire;* and—more 
recently—contained an illegal union-security 
provision.” 


On the whole, however, the stability rule 
has weathered the storm. For one thing, 
no one has questioned its practicability. 
Secondly, it is easily understood. It lends 
itself to definite standards and is singularly 
free of the elements of confusion which 
lead to bad law. Thirdly, it tends to pre- 
vent undue harassment of employers and 
labor organizations, a consideration of which 
Congress took note when it inserted the 
“twelve-month” rule into the present act.” 
Fourthly, it has been fairly administered. 
Chips have been allowed to fall where they 
might; in this field, at least, no claim of 
“bias” has been raised. 


‘Collective Formal Action” 


The most serious attempts to circumvent 
the Board’s stability rule have arisen out of 
wholesale switches of employees’ allegiance 
during the contract term. As has been 
indicated earlier, where nothing more has 
occurred than an attempt by employees to 
change bargaining agents, which takes the 
outward form of their signing membership 
application blanks or authorization cards for 
an “outside” union, the Board has unhesi- 
tatingly held that the existing contract is 
a bar to proceedings initiated by the outside 
union.” And this is true even though a vast 
majority desire to make the change.” But 
in cases where the attempt has assumed the 
form of some collectively taken step pur- 
porting to be an official action of the “inside” 
union, the stability rule has received a severe 
buffeting. 


The “collective formal action” referred to 
varies from case to case. It may take the 
form of a motion, made and passed at a 
regular meeting of a local union, that the 
local withdraw from affiliation with its na- 
tional (or international) union; and the 
local may, by a similar action, vote to affili- 
ate with another national. Or a national 
union may, by vote of its executive board 
or convention delegates or members, vote to 
sever or to change its affiliation. On occa- 
sion, the organization involved may be the 
object of formal collective action, rather 
than the actor: i.e., a local or national may, 
by a vote of its parent or affiliate, be ex- 
pelled. Variations are legion, but all have the 
common element—formal collective action. 


A specific instance is the chain of events 
which took place among the employees of 
a shipyard in the spring of 1949. On March 
30, the employees of the shipyard were rep- 
resented by an affiliated local union, and 
their working conditions were governed by 
a collective bargaining agreement then in 
effect between the employer on the one 





5 Leo Hart Company, Inc., 26 NLRB 125, 129. 

®Most of the following discussion of the 
stability rule will be related to contracts rather 
than certifications as bars to elections, for it 
is situations involving the former which nor- 
mally demand Board action. Apparently, em- 
ployee unrest manifesting itself in a desire for 
a change rarely develops within the first year 
of a union's incumbency. 

t Craddock-Terry Shoe Corporation, 55 NLRB 


1406. 

8 Ball Brothers Company, 54 NLRB 1512. 

® Ficor, Inc., 446 NLRB 1035. 

1” Chicago Curled Hair Company, et al., 56 
NLRB 1674. 

11 Reed Roller Bit Company, 72 NLRB 927. 

2 California Walnut Growers Association, 77 


NLRB 756. 
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143 Columbia Broadcasting System, Inc., 8 
NLRB 508. 

144 Black Diamond Steamship Corporation, 2 
NLRB 241. 

% C, Hager & Sons Hinge Manufacturing Com- 
pany, 80 NLRB 163. 

1% Section 9 (c) (3): ‘‘No election shall be 
directed in any bargaining unit or any subdivi- 
sion within which, in the preceding twelve- 
month period, a valid election shall have been 
ee 

"% National Sugar Refining Company of New 
Jersey, supra, footnote 4. 

18 Washington-Eljer Company, 48 NLRB 1165; 
United States Rubber Company, 62 NLRB 795; 
Ellis Canning Company, 67 NLRB 384; Mont- 
gomery Ward & Company, 68 NLRB 369. 
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hand and the local and its international on 
the other. At a special meeting of the local 
union held on that date, a motion was passed 
that the local “disaffiliate from” its inter- 
national union. It notified the employer of 
the move and demanded that it be consid- 
ered the successor to the affiliated local, 
both as bargaining agent and as union-party 
to the pending contract. The international 
charged that the purported disaffiliation was 
illegal and of no effect, and it insisted that 
the employer continue to deal with the 
“loyal” local now represented by a provi- 
sional board of officers appointed by the 
international. The employer filed a peti- 
tion for certification, which eventually led 
to a Board-ordered election.” 

Another example is the UE-IUE situa- 
tion. During the Eleventh Convention of 
the CIO held in Cleveland from October 31 
to November 4, 1949, delegates from the 
UE withdrew from the convention hall early 
in the proceedings. On the following day, 
the remaining delegates passed a resolution 
expelling the UE from the CIO and with- 
drawing its certification of affiliation. It 
further authorized and directed that the 
executive board issue a certificate of affilia- 
tion to a “suitable organization” covering 
electrical and allied workers. In a founding 
convention held at Philadelphia in the week 
beginning November 28, the IUE was or- 
ganized. It immediately received a certifi- 
cate of affiliation from the CIO. Various 
locals of the UE took action at meetings, 
both special and general, purporting to with- 
draw from the UE and to affiliate with the 
IUE. Other locals voted against such 
action. Still others did nothing. Demands 
were made upon employers by locals in 
accordance with actions taken at their re- 
spective meetings. In addition, a blanket 
demand, by telegram, for the substitution of 
the IUE for the UE was made on, all em- 
ployers who had been bargaining with the 
UE. In virtually all cases, there are pend- 
ing contracts between various employers and 
UE locals or (in some cases) the UE itself. 
Petitions for certification filed by various IUE 
locals and by employers are now pending. 


These cases—and others arising out of 
formal collective action—would appear to 


fall within the category of “doubt-as-to- 
identity” decisions.” Where the Board has 
found that, on the basis of formal collective 
action, there is confusion or doubt as to the 
identity of the organization desired by the 
affected employees as their collective bar- 
gaining agent, it has directed elections to 
be held in order to resolve such confusion 
or doubt. Its reasoning is displayed in the 
Carson Pirie case: 


“. . the unresolved doubt as to identity 
of the bargaining representative serves to 
retard the stability in labor relations which 
it is the primary policy of the Act to 
promote.” ™ 


Conversely, where the requisite confusion 
or doubt has not been found, petitions have 
been dismissed regardless of the existence 
of formal collective action. For clues as to 
what the Board will look for and will 
eventually decide in the UE-IUE cases, we 
must look at the reported cases. 


When Does Board Order Election? 


It has often been said that where “sub- 
stantially all” the membership of an organ- 
ization join in an action designed to effect a 
change, the Board will order an election. 
A study of the decisions demonstrates the 
looseness of this statement. It is true that, 
if the “old” union is no longer in existence, 
the existing contract will not be a bar to a 
determination of representatives based on 
an action brought by a “new” union; but 
this is not based upon doubt as to identity— 
it is based rather upon defunctness (dis- 
cussed below). But; where defunctness is 
not present, elections have not been directed 
except where there is at least a color of 
formal collective action. All that we can 
conclude from a study of the relative (nu- 
merical) strength of the opponents involved 
in formal collective action is that if the 
attempted action fails to receive a majority 
of the votes cast, the Board will not direct 
an election. It has directed an election 
where 400 out of 500 who attended the union 
meeting voted for a change;” where 117 out 
of 135 joined in the action;” where ninety- 


five per cent voted to switch;* where 150 





% Sun Shipbuilding and Dry Dock Company, 
2 CCH Labor Law Reports (4th Ed.) { 9269, 
86 NLRB — (No. 5). 

7°To make this assumption, of course, is not 
to foreclose the possibility that other grounds 
for deciding these cases may exist. For ex- 
ample, if the contract in any particular UE-IUE 
case should be about to expire, the Board may 
well direct that an election be held on that 
ground without specifically passing on the ques- 
tion of disaffiliation. 


Disaffliation 





21 Carson Pirie Scott &€ Company, 69 NLRB 
935. 

2 Foley Lumber & Export Corporation, 70 
NLRB 73. 

% Olive & Myers Manufacturing Company, 59 
NLRB 650. 

*% Carson Pirie Scott 4 Company, supra, foot- 
note 21. 
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attending a union meeting (out of a union 
membership of 2,500 and an employment 
force of 6,000) voted “overwhelmingly” to 
sever affiliation;” and where all eighty (out 
of a unit of 365) who attended a meeting 
approved the step.* On the other hand, 
where the vote was twenty-one to five in a 
unit of thirty-nine employees,” where 138 
out of 219 made the switch,” where fifty 
out of sixty took the action,” where thirty- 
five per cent remained loyal to the incumbent 
union,” and where the 102. present at a 
union meeting (out of a unit of 246) voted 
unanimously to change affiliations," the 
Board held that the existing contract was 
a bar to further proceedings. 


It should not be assumed that any whole- 
sale switch of allegiance accompanied by 
formal collective action will necessarily bring 
a situation within the doubt-as-to-identity 
principle. For example, in the Michigan 
Bell Telephone Company case,” the parent 
national of the local unions involved had, 
after a referendum among its members, 
applied for and received a charter from the 
CIO; petitions filed by the employer were 
dismissed by the Board with the observa- 
tion that something more substantial was 
required than the “mere change in affiliation 
of the contracting union’s parent organization.” 
In this connection it should be noted that, 
in a substantial number of individual UE- 
IUE situations, no formal collective action 
at the local level has been taken; the ex- 
pulsion of the UE from the CIO and a tele- 
gram from James Carey of the national 
IUE demanding recognition constitute the 
entire record of changes. What the Board will 
do in such situations remains to be seen. 


Violations of International Unions’ 
Bylaws 


In many cases, the Board has dealt with 
the contention that the formal collective 
action involved was in violation of the inter- 


national union's constitution or bylaws. 
(Most union constitutions or bylaws 
omit mention of a procedure for disaffilia- 
tion. Many of them specify the number 
whose loyalty will serve to keep the or- 
ganization alive.) Without exception, this 
contention has been held to be without 
merit; the Board has stated that it will not 
go into the legality or constitutionality of 
the move.” Courts have been called upon 
to consider the property rights of the re- 
spective parties in such situations (with 
widely diverging results) but no reported 
Board representation case has been noted 
in which a court had already passed upon 
the legality of the attempted change.” 


Similarly, the Board has refrained from 
passing on the legality and continued ef- 
fectiveness of the contract in such situa- 
tions. Under strict contract law, it would 
appear that the contract should remain in 
full force and effect until its stated expira- 
tion date; the only serious question being: 
Who is the union-party to the contract from 
the time of the disaffiliation? In an early 
Harbison-Walker case the Board directed 
that an election be held in order to deter- 
mine who should administer the contract.” 
Later, the direction of election was amended 
to omit any reference to the continued exist- 
ence of the contract.” Since then, with one 
exception,” the Board has consistently re- 
fused to comment on whether or not the 
employer and the winner of the election 
should be bound by the existing contract, 
merely confining itself to determining whether 
or not such contract is a bar. (The fact that 
it places “neither” as one of the choices 
on the ballot would indicate that the con- 
tract is no longer considered to be in effect. 
For a victory for “neither” would leave the 
“contract” with one party—the employer.) 


Jurisdiction of NLRB 


The line of demarcation between the 
province of the National Labor Relations 





25 Sun Shipbuilding and Dry Dock Company, 
supra, footnote 19. 

% Gelatin Products Company, 49 NLRB 173. 

21 Hlwood Machine & Tool Company, 61 NLRB 
1618. 

% White Brothers Smelting Corporation, 61 
NLRB 340. 

2% Story & Clark Piano Company, 59 NLRB 
185. 

% Junior Mercantile Stores Division, 58 NLRB 


3 

%1 Save Electric Corporation, 49 NLRB 1030. 

3 Michigan Bell Telephone Company, 8 NLRB 
— (No. 58). 

% Brenizer Trucking Company, 44 NLRB 810: 
Harbison-Walker Refractories Company, 44 
NLRB 1280; Sun Shipbuilding 4 Dry Dock 
Company, supra, footnote 19. 
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% In an unfair labor practice case (M. and M. 
Wood Working Company, 6 NLRB 372) the 
Board ignored a district court ruling that an 
attempted disaffiliation was illegal; this deci- 
sion was reversed by the Ninth Circuit Court 
of Appeals (1 LABOR CASES { 18,30, 101 F. 
(2d) 938). In a representation case about to 
be heard, involving the New York Shipbuilding 
Corporation, the intervening union will urge, 
as one of its grounds for dismissal, that a New 
Jersey court has found the attempted switch 
of affiliation to be illegal and of no effect. 

% 43 NLRB 1349. 

38 44 NLRB 249. 

37 Register and Tribune Company, 60 NLRB 


360. 
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Board and of the courts in disaffiliation 
cases becomes a matter of importance. The 
contract rights and the various property 
rights—e.g., the rights to union funds and 
assets—are determined by the courts; the 
right to represent employees—and the con- 
sequent obligation to bargain on the part 
of the employer—are matters solely within 
the jurisdiction of the NLRB. The court 
might decide (1) that the existing contract 
remains in effect until its stated expiration 
date, with the “old” union as the union- 
party to that contract, and (2) that the 
“old” union is entitled to the union’s books 
and assets; in the same case the Board 
might direct that an election be held and 
might, after election, certify the “new” union 
as the exclusive bargaining representative. 


Employer's Obligation to Bargain 


What happens to the employer’s obliga- 
tion to bargain while the “schism” petition 
is pending? In a normal case it would ap- 
pear that an employer should continue to 
bargain with the incumbent union to the 
extent that he is not considered to be assist- 
ing one union or discouraging membership 
in another. In the instant cases, however, 
both unions are claiming to be the contract- 
ing party. In the absence of any other 
evidence of unfair labor practice, it would ap- 
pear that an employer could, with impunity, 
deal with either union or with both.® 


The question of what evidence the rival 
unions must present in support of their 
respective interests becomes particularly 
relevant in this field. Normally, a petitioner 
is required to present to the Board’s regional 
office evidence that it has been designated 
by at least thirty per cent of the employees 
in the affected bargaining unit. The inter- 
venor in such cases has been required to 
submit proof that it has been designated by 
ten per cent. Where the intervenor is the 
contract-holding party, reliance on the con- 
tract itself has been held to be sufficient 
proof of interest. The difficulty in the 
schism cases arises in that each party is 
claiming to be a party to the contract. The 
reported schism cases give no indication of 
the evidence of interest which was required 
before’ a formal hearing was authorized. 
However, it is current administrative prac- 


tice to require a petitioner, even in schism 
situations, to present proof of designation 
by at least thirty per cent. (In accordance 
with general practice, no interest is required 
of either union where the employer files the 
petition.) 


Other Circumstances of Disaffiliation 


What are the rights of unions not directly 
involved in the schism? For example, where 
there is a schism (as between the UE and 
the IUE), may an “outside” union (such 
as the Pattern Makers League), which ordi- 
narily would be barred by the existing con- 
tract and have to wait until the expiration 
of the contract in order to file a petition, 
intervene and be treated as a party for all 
purposes? Reported decisions have not 
covered this point; however, it would ap- 
pear that once the Board orders an election 
in a disaffiliation case, it will place any labor 
organization satisfying the administrative 
requirements on the ballot. 


Formal collective action generally takes 
the form of a withdrawal by a group from 
an established organization. As was indi- 
cated earlier, such action might take the 
form of expulsion or suspension of a group 
from an organization. The Board cases re- 
ferred to herein have concerned themselves 
with the former situation only. However, 
it would appear that the same principles 
would apply in the latter case. (Lest this 
last statement be taken as dispositive of the 
UE-IUE question—as earlier indicated, the 
only collective action in many local situa- 
tions consists of the expulsion of the UE 
by the CIO—attention is called to the 
Michigan Bell Telephone case, discussed 
earlier.) 

Occasionally, the two parties arising from 
the schism will be affiliated with the same 
parent—for example, where the employees . 
took formal collective action and switched 
from the United Public Workers to the 
Utility Workers, both CIO.” Originally, 
the Board would refuse to handle problems 
arising out of the representation claims of 
rivals affiliated with the same organization. 
Later, they would resolve such questions 
after all efforts within the parent organiza- 
tion were exhausted. At this time—and 
this would seem to dispose of the question 





% Query: Can he refuse to bargain with 
either? Diligent search reveals no reported 
cases directly in point. But where a local union 
has changed its name or its affiliation by unan- 
imous action, the employer cannot successfully 
defend his refusal to bargain with the ‘‘new’’ 
union. Continental Oil Company, 12 NLRB 789, 
enforced in 2 LABOR CASES { 18,694, 113 F. (2d) 


Disaffiliation 


473. (CCA-10); Harris-Woodson Company, Inc., 
2 CCH Labor Law Reports (4th Ed.) { 8032, 
77 NLRB 819, enforced in 17 LABOR CASES 
{ 65,586 (CA-4, January 30, 1950).) 

%® Blizabethtown Water Company, 84 NLRB 
— (No. 97); Hackensack Water Company, 2 
CCH Labor Law Reports (4th Ed.) { 9066, 84 
NLRB — (No. 6). 
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with which this paragraph is concerned— 
the Board will determine the question 
concerning representation arising out of 
so-called jurisdictional disputes. 


Many reported cases, initiated by the 
filing of a petition by an outside union, con- 
cern themselves with the continued exist- 
ence or effectiveness of the contract-holder. 
Strictly speaking, this line of cases does not 
fall within the purview of a discussion of 
disaffiliation since the question to be decided 
in such cases—known as “defunctness”— 
can be disposed of regardless of whether 
any formal collective action to disaffiliate 
has been taken. The considerations em- 
ployed by the Board in these cases have 
had ‘to do with the vitality of the bargaining 
agent. It has been held that, even though 
the contracting party has lost all its mem- 
bers, a comparatively spasmodic raising of 
grievances is sufficient proof that the con- 
tracting union is not defunct. In such cases, 
the Board has dismissed the petitions.” 

The act, in Section 9 (c) (3), prohibits 
the holding of more than one valid election 
within the same twelve-month period. Al- 
though there have been no pertinent cases, 
there appears to be no reason to believe 
that the Board will not follow this rule with 
respect to the holding of an election in dis- 
affiliation cases. In other words, even if 
the doubt upon which the Board bases its 
decisions in these cases is found to be pres- 
ent, such doubt cannot be dispelled by the 
holding of an election if the last prior elec- 
tion had been held within the preceding 
twelve months. 

The effect of the Colgate-Palmolive-Peet 
Supreme Court decision“ is yet to be seen 
on this as well as on other questions arising 
under the act. In essence, the court limits 
the right of the NLRB to exercise discre- 
tion where no discretion is provided for in 
the act. A strict interpretation of the deci- 
sion would cast a cloud on the Board’s 
stability rule, in view of the express word- 
ing of Section 9 (a). Since the disaffiliation 
cases arise under an exception to the stabil- 
ity rule, an abandonment of that rule would 
greatly simplify the instant question. Any 
pronouncements in this girection, however, 
must await further decisions by the Board 
and clarification by the Supreme Court. 


Conclusion 
No attempt will be made to summarize. 
The subject is highly controversial. The 





exceptions, the deviations and the shadings 
are quite as vital as the “general rules”; 
and to omit any of them in an effort to set 
up a formal, “simplified” code would be to 
strip the flesh and blood from a battered 
skeleton. 


In concluding, however, a suggestion 
might not be out of place. If, indeed, 
stability in labor relations, as exemplified 
by the labor agreement, is one of the higher 
objectives of the National Labor Relations 
Act, perhaps a few safeguards are called 
for in the field of disaffiliation. The Board 
might well demand, as a condition to vary- 
ing from the stability rule, (i) that the 
existence of two rival labor organizations 
be the result of formal collective action; (2) 
that such action be taken by a representative 
number of the members of the original labor 
organization; and (3) that each of the or- 
ganizations resulting from the formal col- 
lective action claim to be the union-party to 
the existing contract. These conditions satis- 
fied, the Board ought to give serious con- 
sideration to requiring no further showing 
of interest by either party. (To do other- 
wise is to place an additional burden on one 
or the other, depending upon whom the em- 
ployer chooses to recognize in the interim.) 
Finally, it is submitted, the Board could 
(1) direct that an election be held in order 
to determine the identity of the labor or- 
ganization desired by the employees to rep- 
resent them and to administer the contract; 
(2) omit “neither” from the ballot; and (3) 
bar from participation outside labor organi- 
zations who would normally have to await 
the expiration of the contract. 

This is no complete answer to a complex 
problem. It does not pretend to meet all 
eventualities. But, to the extent that this 
program (or any other) will give expression 
to the will of the affected employees while 
promoting the stability of the labor con- 
tract and lessening the chances of confusion 
between the decisions of the law courts and 
of the Board—to that extent we shall have 
taken a step closer to a full realization of 
the purposes of the act. {The End] 


ADDENDUM 


Since the above material was prepared, 
the Board has issued a number of decisions 
in cases arising out of internal splits. A 
possibility noted in footnote 20, the Board 
has disposed of many of these on grounds 
other than “schismatic.” For example, al- 





“ Miller Meters, Inc., 71 NLRB 133i; White 
Brothers Smelting Corporation, 61 NLRB 340: 
but cf. Precision Castings Company, Inc., 48 
NLRB 835. 
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though there was evidence of disaffiliation 
in each case, it directed an election on the 
ground that the contract in question was 
about to expire, in General Motors Corpora- 
tion, 2 CCH Labor Law Reports (4th Ed.) 
{ 9620, 88 NLRB — (No. 112), and-Rudolph 
Wurlitzer Company, 88 NLRB — (No. 188); 
on the ground that the contract in question 
contained an illegal union-security provi- 
sion, in Champion Blower & Forge Company, 
2 CCH Labor Law Reports (4th Ed.) J 9692, 
88 NLRB — (No. 162), J. C. Pitman & 
Sons, 2 CCH Labor Law Reports (4th Ed.) 
{ 9704, 88 NLRB — (No. 168), and Electric 
Products Company, 2 CCH Labor Law Re- 
ports (4th Ed.) J 9807, 89 NLRB — (No. 24); 
on a combination of these two grounds, in 
Sperry Gyroscope Company, 2 CCH Labor 


Law Reports (4th Ed.) $9707, 88 NLRB” 


(No. 181); and on the ground that the rival’s 
claim and petition were timely filed with 
respect to the renewed contract, in Prime 
Manufacturing Company, 2 CCH Labor Law 
Reports (4th Ed.) $9770, 88 NLRB — 
(No. 250). It found the incumbent union to 
be defunct (and, therefore, the existing con- 
tract to be ineffective as a bar), in Standard 
Bag Company, Inc., 2 CCH Labor Law Re- 
ports (4th Ed.) § 9432, 87 NLRB — (No. 
48), Cherry-Burrell Corporation, 2 CCH 
Labor Law Reports (4th Ed.) 99710, 88 
NLRB — (No. 236), and Reynolds & Man- 
ley Lumber Company, 2 CCH Labor Law 
Reports (4th Ed.) J 9766, 88 NLRB — (No. 
236). It followed the Michigan Bell Telephone 
principle by dismissing a decertification petition 
based upon adoption of a parent by an un- 
affiliated union in midcontract, in Chesapeake 
& Potomac Telephone Company of Baltimore, 
2 CCH Labor Law Reports (4th Ed.) 
7 9829, 89 NLRB — (No. 25). 


In a number of cases, elections were or- 
dered to dispel doubt as to the identity of 
the bargaining agent desired by the em- 
ployees. These were Ohmer Corporation, 2 
CCH Labor Law Reports (4th Ed.) § 9801, 
88 NLRB — (No. 157); Rubber Corporation 
of America, 2 CCH Labor Law Reports 
(4th Ed.) 9 “713, 88 NLRB — (No. 176); 
Columbian Rope Company, 2 CCH Labor 
Law Reports (4th Ed.) ¥ 9777, 88 NLRB — 
(No. 257); Boston Machine Works Company, 
2 CCH Labor Law Reports (4th Ed.) 
7 9791, 89 NLRB — (No. 17); Bowen Prod- 
ucts Corporation, 2 CCH Labor Law Reports 
(4th Ed.) 79806, 89 NLRB — (No. 20); 
Pratt & Letchworth Company, Inc., 2 CCH 
Labor Law Reports (4th Ed.) § 9812, 89 
NLRB — (No. 23); and International Har- 
vester Company, 2 CCH Labor Law Reports 
(4th Ed.) J 9830, 89 NLRB — (No. 26). 
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The Boston Machine and Pratt & Letch- 
worth cases deserve special mention. In the 
former case, decided by the full five-man 
Board, it was the unanimous opinion that 
an election should be held; but a four-man 
majority rejected Member Reynolds’ asser- 
tion that he would condition the certification 
of any new representative chosen in the 
forthcoming election by requiring that such 
representative assume the obligations of the 
existing contract for the remainder of its 
term. (To the majority’s speculation as to 
his position with respect to the contract, 
should the employees vote for “no” union, 
Mr. Reynolds’ answer is that he would not 
permit this to occur since he would omit 
“neither” from the ballot.) In the Pratt & 
Letchworth case, a panel of three Board 
members directed an election in a produc- 
tion and maintenance unit; but on the ques- 
tion of directing a separate election among 
members of a craft group, in which one of 
the participants would be an outside union 
having no connection with the disaffiliation, 
an affirmative answer was given by a two- 
to-one (Reynolds) decision. Thus, it will be 
seen that the authors’ suggestions noted at 
the conclusion of the above paper do not 
represent the Board’s present views. 


SIGNIFICANT CASES INVOLVING 
DISAFFILIATION AND 
DEFUNCTNESS 


Air Conditioning Company of Southern 
California, 2 CCH Labor Law Reports (4th 
Ed.) § 8678, 81 NLRB—(No. 144). Mem- 
bers of Local 508, Plumbers, at a meeting, 
voted to secede from Plumbers and from 
Local 508, Independent. The Plumbers 
suspended Local 508 and set up Local 250 
as its successor. Both locals claimed recog- 
nition and rights under the contract. The 
employer filed court action to determine 
rights under the contract, and Local 508, 
Independent filed this petition. Local 250’s 
contention., that the Board should not pass 
on jurisdictional dispute and that the Board 
should await court disposition of the mat- 
ter was rejected. An election was directed 
because the petition was filed before the 
last automatic renewal of the contract. 


American Agricultural Chemical Company, 
46 NLRB 684. At successive meetings at- 
tended respectively by forty and twenty 
members (out of the forty-nine in the unit) 
of Local 12216, District 5, UMW, the union 
voted to switch affiliation to Gas & Coke, 
CIO. At a subsequent meeting attended by 
thirty, reverse action was taken. An elec- 
tion was directed because (1) there was un- 
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resolved question as to which organization em- 
ployees desired and (2) the petition was timely 
with respect to the contract then in effect. 


American Smelting & Refining Company, 
62 NLRB 1470. An unexpired contract be- 
tween the company and IUMMSW-CIO 
is not claimed as a bar by any party in the 
petition filed by the association, unaffiliated, 
but the Board rejects the company’s conten- 
tion that the union successful in the election 
should be bound by the contract for the bal- 
ance of its term. 


Atlantic Waste Papar Company, Inc., 45 
NLRB 1087. Local 165 (composed of em- 


ployees of the employer and _ others), 
UCWOC-CIO, by resolution requested 
affiliation with District 50. Subsequently, 


officers of UCWOC created UCW-UMW 
and CIO dissolved UCWOC. Local 165, 
by resolution, approved affiliation with UCW- 
UMW. Both UCW and CIO (which pro- 
cured a petition of a majority of the employer’s 
employees) claimed successorship to the con- 
tract then in existence. On petition of CIO, 
held that UCWOC is defunct; there is ques- 
tion as to identity of the successor; the 
contract is no bar. 


Edwin Bell Company, 46 NLRB 619. 
UCW voted to switch from CIO to Dis- 
trict 50. Some locals approved. Local 262 
by resolution voted to withdraw from Dis- 
trict 50 and affiliate with USA-CIO, but, 
because of a closed-shop contract, continued 
to pay dues to District 50. The contract 
had three and one-half months to go when 
the Board, on petition of USA, directed 
an election because of unresolved doubt as to 
the real successor of the original contract- 
ing union. 


Black-Clawson Company, 63 NLRB 773. 
The association, unaffil¥ated, was formed in 
July, 1944. It executed a one-year closed- 
shop contract with the company, to expire 
November 2, 1945. After November 1, 1944, 
regular meetings were discontinued and 
from that date to March 4, 1945, only three 
were held. On the latter date, the associa- 


tion “by unanimous vote” dissolved and 
affliated with UAW-CIO, who filed this 
petition. Thereafter, there were no meet- 


ings, officers, dues or enforcement of the 
closed shop. The company urged the con- 
tract as a bar. Held, that the contract is 
not a bar, the association has 
function as the employees’ representative; 
also, the contract would expire in two 
months. 
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Bliss Properties, 45 NLRB 136. 
675, CIO, certified by the Board, was put 
into UCWOC-CIO which changed it to 
Local 120. Subsequently, UCWOC dis- 
affliated and became UCW-UMW, and 
Local 120 approved the move. The con- 
tract between Local 675, CIO and the 
employer had a year to go. Local 120, UCW- 
UMW filed a petition. Held, that there is 
unresolved doubt as to the identity of the 
organization which the employees desire; the 
contract is not a bar. 


Benizer Trucking Company, 44 NLRB 810. 
UCWOC-CIO was certified as-agent for the 
employees of this employer. In June, 1942, 
UCWOC affiliated with District 50, became 
UCW-UMW and CIO dissolved UCWOC. 
The local involved sought and received 
a CIO charter. Now the local of CIO and 
UCW-UMW claim to be successors to ad- 
mittedly defunct UCWOC. Held, despite 
the contract, elections should -be held to 
resolve doubt. 


Brightwater Paper Company, 54 NLRB 
1102. IPWU, unaffiliated, having been cer- 
tified on September 8, 1943, was recognized 
by the company as party to the contract of 
indefinite duration executed October 20, 
1941, as thereafter amended. On Septem- 
ber 26, 1943, new officers were elected and 
on October 31, 1943, a committee appointed 
to revise the bylaws. At a special meet- 
ing held on November 21, 1943, new bylaws 
providing for dissolution and outside affilia- 
tion were adopted by consent of two thirds 
present at the regular meeting. At the same 
meeting it was voted, thirty-eight to four 
—there were approximately seventy-four 
members—to affiliate with District 50. The 
latter asked for, but was refused, recogni- 
tion by the company; then it filed this 
petition. On December 5, 1943, twenty em- 
ployees left a meeting; they claimed to be 
members of IPWU, held a meeting of their 
own and elected officers. Between Decem- 
ber 11 and December 29, 1943, IPWU held 
two meetings, one attended by thirty-eight 
members and the other by twenty-two; and 
it met with the company on grievances. On 
December 20, it filed suit against District 50 
for return of assets. In this matter, IPWU 
denied legality, of the affiliation with Dis- 
trict 50 and urged certification and contract 
as a bar; District 50 insisted that IPWU 
here was not the old IPWU. Held, the 
establishment of IPWU’s identity is de- 
pendent upon legality of the act of affilia- 
tion, not the Board’s function to determine; 
there is substantial doubt as to the identity 
of the certified agent; certification is not 
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a bar (and contract, of indefinite duration, 
is not a bar under any circumstances). 


California Central Fibre Corporation, 44 
NLRB 1226. On petition of Local 898, 
Teamsters, AFL, the existence of the associ- 
ation, which was party to the contract urged 
as a bar, became issue. A one and one-half 
year contract was executed December 16, 
1941. Dissatisfaction was expressed by 
forty members (forty-three in unit) who 
turned in membership cards in an effort to 
resign. Several meetings of membership 
were held thereafter. No grievance com- 
mittee was set up, and no grievances were 
taken up. After the employer granted a 
wage increase less than desired by em- 
ployees, no further meetings were held. 
Finally, twelve of the fourteen remaining 
members met and voted unanimously to 
dissolve the association and join Local 898. 
Held, while it is doubtful that action taken 
by members was sufficient to terminate their 
membership or dissolve the association, it 
has ceased functioning as bargaining agent; 
the contract is no bar. (“Also contract has 
been in effect almost a year.” 


Carson Pirie Scott & Company, 69 NLRB 
935. Local 291, CIO had been certified 
October 23, 1945. The company. refused to 
bargain on the ground of inappropriate unit, 
and CIO filed charges December 8, 1945. 
December 27, 1945, the executive board of 
CIO voted to disaffliate with CIO and 
affliate with AFL. Within twenty-four 
hours, ninty-five per cent of the employees 
voted to make the change, and Local 291, 
AFL was formed. One group—number un- 
specified —later reaffirmed allegiance to 
CIO. In view of doubt as to the identity 
of the union certified by the Board, a nine- 
month-old certification was held, by a Board 
majority, not to be a bar to election. Dis- 
sent by Houston. 


Central Grevhound Lines, Inc., 55 NLRB 
504. A contract between Interstate, un- 
affiliated, and the company renewed itself 
prior to Amalgamated AFL’s claim. The 
latter contended that Interstate abandoned its 
claim to represent the employees because 
Amalgamated has actually bargained for 
such employees without protest by Inter- 
state. The record showed the contract still 
in effect and the claim of Amalgamated un- 
supported. Held, the contract was a bar (but 
an election was ordered among other em- 
ployees). In a supplementary proceeding, 
evidence indicated that Amalgamated, AFL, 
had for some time been recognized as the 
bargaining agent for some employees in the 
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unit, had contracts covering such employees 
and had steadily encroached on the mem- 
bership of Interstate. Held, in view of the 
actuality that neither competing organiza- 
tion is presently functioning as exclusive 
bargaining agent of the affected employees, 
the Interstate contract is mot a bar. 56 
NLRB 1378. 


Central Illinois Light Company, 60 NLRB 
1217. The question of contract bar was 
raised in a petition by IBEW. An unaffili- 
ated association was party to the contract. 
The association last met with the company 
on grievances one year before the hearing; 
officers had not been elected for twenty-one 
months although all but one had since re- 
signed; its representatives met with the 
company on November 8, 1944 (two months 
before hearing) to obtain information as to 
the status of the contract; on November 9, 
membership of the association voted to dis- 
band and affiliate with IBEW; there were 
no meetings of the association thereafter; 
and no dues were collected for a year. 
IBEW proved its designation as agent by 
thirty-four of forty-two. Held, the associa- 
tion has ceased to function as employees’ 
bargaining representative and there is serious 
doubt as to its very existence; the contract is 
not a bar. (The Board also rejected the 
contention that the successor should be 
limited to administering the existing con- 
tract, citing Wilson Packing and Rubber Com- 
pany, 51 NLRB 910.) 


Central Pattern & Foundry Company, 51 
NLRB 400. The contract between this em- 
ployer and Local 738, CIO, was urged as a 
bar to a petition by Local 738, Independent. 
The contract was executed March 31, 1943, 
subject to ratification. On April 1, a schism 
developed at a CIO meeting. On April 4, 
CIO suspended officers. On April 7, the 
rebel faction voted—numbers unknown—to 
disafhliate the local from CIO and to oper- 
ate as Independent. Both locals claimed 
recognition, wanting benefit of the contract. 
The employer recognized Local 58, CIO, 
and this petition was filed. Held, the con- 
tract is no bar because (1) notice here was 
timely and (2) there is unresolved doubt of 
the labor organization the employees desire. 


Container Corporation of America, 61 
NLRB 823. PWOC, to meet the contention of 
the company and IPU-AFL that the con- 
tract was a bar to proceedings, contended 
that Local 456 of IPU-AFL was defunct. 
Evidence at the hearing showed the calling, 
in the last five months, of only three meet- 
ings, the last two attended only by its presi- 


(Continued on page 657) 
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THE COLLECTIVE BARGAINING 


MACHINERY 





“TO MAKE THINGS WORK IS THE GENIUS OF AMERICA” 


T SEEMS PROBABLE that collective 

bargaining machinery as now provided 
by federal law will soon be back in the 
Congressional workshop. Before deciding 
what to do, it would seem to be “good 
shop practice” to start by making some 
sort of “check-up” of the “parts” of the 
machine to find out just what each one is, 
what it is supposed to do and, if previous 
performance has been bad, to discover if 
possible the reason why. 

Some notes and suggestions may be in 
order in making up the “work sheet.” 


Collective Bargaining Agreement 

The _ collective 
What ts it? 

For answer, see J. J. Case Company v. 
NLRB, 8 LApor Cases § 51,173, 321 U. S. 
332, 88 Law. Ed. 762, decided February 
28, 1944. The United States Supreme 
Court explains: 


bargaining agreement— 


“Collective bargaining between employer 
and the representatives of a unit, usually 
a union, results in an accord as to terms 
which will govern hiring and work and pay 
in that unit. The result is not, however, a 
contract of employment except in rare 
cases; no one has a job by reason of it 
and no obligation to any individual ordi- 
narily comes into existence from it alone. 
The negotiations between union and man- 
agement result in what often has been called 
a trade agreement, rather than in a contract 
of employment. Without pushing the anal- 
ogy too far, the agreement may be likened 
to the tariffs established by a carrier, to 
standard provisions prescribed by supervis- 
ing authorities for insurance policies, or to 
utility schedules of rates and rules for serv- 
ice.” (Italics supplied.) 
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In other words, a collective bargaining 
agreement is not an employment contract 
at all, but a species of legislation prescrib- 
ing the limits within which employment 
contracts may be made. 


Bargaining Representatives 
as Legislative Bodies 


This may be a shock to some—that 
bargaining representatives of the workers 
have powers and duties like a legislature. 
Nevertheless, it is so. See the opinion of 
the Supreme Court in Steele v. Louisville 
& Nashville Railroad Company, 9 LaBor 
Cases J 51,188, 323 U. S. 192, 89 Law. Ed. 
173, decided December 18, 1944, in which 
the Court said: 


“We think that the Railway Labor Act 
imposes upon the statutory representative 
of a craft at least as exacting a duty to 
protect equally the interests of the members 
of the craft as the Constitution imposes 
upon a legislature to give equal protection 
to the interests of those for whom it legis- 
lates. Congress has seen fit to clothe the 
bargaining representative with powers com- 
parable to those possessed by a legislative 
body both to create and restrict the rights 
of those whom it represents but it 
has also imposed on the representative a 
corresponding duty . . . the duty to 
exercise fairly the power conferred upon it 
in behalf of all those for whom it acts, 
without hostile discrimination against them.” 
(Italics supplied.) 


It sounds reasonable enough, tying in as 
it does with the Court’s previous conclu- 
sion that a collective bargaining agreement 
is not an employment contract but “an 
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accord as to terms” under which employ- 
ment contracts may be made. 


Bargaining Unit 

In politics the “unit” for purposes of 
legislation is the legislative district—a place 
on the map where people live. Fixing the 
geographical boundaries of such a district 
is comparatively simple. Then there are 
the voters in the district, and -prescribing 
qualifications of voters has not been too 
difficult. But district is one “part” of the 
machine and voters another. 





In passing the Wagner Act, and again 


in enacting the Taft-Hartley Law, Con- 
gress didn’t bother to keep the voting 
“unit” separate from the workers in the 


“unit.” Maybe it was too much trouble. 
Anyway, it wasn’t done, and unit and 
workers are lumped together with the com- 
fortable prescription that the unit shall be 
“appropriate for the purposes of collective 
bargaining.” By way of clarification—or 
further confusion—the NLRB is given the 
power to decide in each case what unit is 
appropriate and to make that unit the 
“employer unit” craft unit, plant unit, or 
subdivision.” Clearly enough, “employer 
unit” and “plant unit or subdivision” come 
close to the idea of a geographical district. 
But “craft unit” is something else again. 
There we have “people” without a doubt, 
and a specialized kind of people. So the 
stage was set for the struggle for survival 
between the old craft unions and _ their 
modern-day rivals, the so-called “industrial 
unions’”—and an unholy row it has been. 
Just as a suggestion, wouldn’t it be 
worth a try for Congress now to under- 
take to follow established legislative prac- 
tice and fix by law, in general terms at 


Collective Bargaining Machinery 


least, the size, shape and boundaries of 
the bargaining unit in labor relations, in- 
stead of leaving it to the uncontrolled 


discretion of a board? 


Bargaining Representative 


Under the Wagner Act, and also under 
the Taft-Hartley Law, the bargaining rep- 
resentative may be “any individual or labor 
organization.” 

There is an odd one—a law giving a pri- 
vate organization power to legislate. How 
would it work if a national committee 
either Republican or Democratic—were 
given power to make the laws? It sounds 
like the beginning of plenty of trouble. 
One thing for sure—if a private organiza- 
tion is to do any legislating, the nature, 
structure and practices of that organiza- 
tion are of vital public interest. That 
means a “policing job”’—and so it turned 
out in labor relations. 








Policing Unions 


The necessity for policing the unions was 
discovered by the Supreme Court in Wallace 
Corporation v. NLRB, 9 LaApor CAsEs ¥ 51,187, 
323 U. S. 248, 89 Law. Ed. 216, decided 
December 18, 1944, 

The Wallace Company made clothespins 
in a little West Virginia town. There was 
a strike and an election was held to deter- 
mine whether the CIO or an independent 
union should be the bargaining representa- 
tive; it was agreed that a closed shop 
would go to the winner. The independent 
union won the election and refused to 
admit CIO organizers to membership, caus- 
ing them to be discharged by the company 
under the closed-shop agreement. In a 
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subsequent unfair labor-practice proceed- 
ing, the Board ordered the company to 
disestablish the independent union, cease 
giving effect to the closed-shop contract 
and reinstate with back pay the CIO em- 
ployees who had been discharged for non- 
membership in the independent union. 


The Supreme Court, in a five-to-four 
decision, confirmed the order of the Board, 
Justice Black (for the majority) declaring: 


“The duties of a bargaining agent se- 
lected under the terms of the Act extend 
beyond the mere representation of the in- 
terests of its own group members. By its 
selection as bargaining representative, it 
has become the agerit of all the employees, 
charged with the responsibility of represent- 
ing their interests fairly and impartially. 
oh No employee can be deprived of his 
employment because of his prior affiliation 
with any particular union.” (Italics sup- 
plied.) 

Justice Jackson wrote the dissenting 
opinion, concurred in by Chief Justice Stone 
and Justices Roberts and Frankfurter. Here 
are some of the “high spots”: 


“The court is hoiding that .. . the 

employer must see that the Union 
makes proper terms for admissions 

. . of its former enemies and rivals. We 
think that the decision to that effect is 
not only unauthorized by Congress but is 
utterly at war with the hands off require- 
ments which the law lays upon the em- 
ployer and at war with one of the 
basic purposes of labor in its struggle to 
obtain this act and of Congress in enact- 
ing it. 

“Neither the National Labor Relations 
Act nor any other Act of Congress 
gives to the Board any power to supervise 
Union membership or to deal with union 
practices, however unfair they may be to 
members, to applicants, to minorities, to 
other unions or to employers. This may 
or may not have been a mistake but it 
was no oversight. 


“We suppose that there is no right which 
organized labor of every shade of opinion 
in other matters would unite more strongly 
in demanding than the right of each union 
to control its own admissions to member- 
ae 

“The court is deciding not only that 
without authority of Congress the admis- 
sion practices of a labor organization hav- 
ing a closed shop may be policed but also 
contrary, as we think, to the Act that the 
empioyer is empowered and required to do 
- the policing.” (Italics supplied.) 
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By and large, the American people don’t 
like policing, with “boards” and their in- 
vestigators, agents, examiners and adminis- 
trators all busily finding out just what 
the people are up to in their private affairs, 
and issuing daily “musts” and “must nots” 
to all concerned. But, unless present chaos 
is to continue, something has to be done, 
and the question is, What? 


Outlawing Closed Shops 


It may be that the closed shop should 
be outlawed. But the closed shop can 
be prohibited by law and the need for 
policing the unions will still remain so 
long as they (as organizations) are per- 
mitted to act as bargaining representatives. 
There wasn’t any closed shop involved in 
Steele v. Louisville & Nashville Railroad 
Company, supra, but that didn’t prevent the 
Brotherhood of Locomotive Firemen and 
Engineers (the duly elected bargaining rep- 
resentatives of the workers) from discrimi- 
nating against Negro employees because of 
the color of their skin. It took the Su- 
preme Court to rescue the colored workers. 

“It is enough to say,” said Chief 
Justice Stone, “that the statutory power 
to represent a craft and to make contracts 
as to wages, hours and working conditions 
does not include the authority to make 
among members of the craft discriminations 
not based on relevant differences. 

discriminations based on race alone 
are obviously irrelevant and _ invidious.” 
(Italics supplied.) 

Naturally, labor unions, like other vol- 
untary private organizations, are jealous 
of their right to run their own affairs 
and particularly to determine who shall 
be admitted to membership. Closed shop 
or no closed shop—it is clear enough that 
if a labor union is to act as bargaining 
representative and still retain the right to 
exclude workers from membership because 
of racial differences, then such workers are 
effectively disfranchised; it follows that 
the union has got to be policed if minority 
rights are to be protected. 

So if we are to escape policing the 
unions, something more than outlawing 
the closed shop will have to be devised. 

Here is a suggestion: Disqualify labor 
organizations from acting as bargaining rep- 
resentatives. That is simple enough and 
doubtless explosive enough. But at least 
it would eliminate most of the need for 
policing the unions. Before throwing the 
idea into the ash can, let’s draw a sketch 
of how it might fit into a remodeled 
collective bargaining machinery. 


May, 1950 @ Labor Law Journal 











( 
' 
( 
( 














Sketch of New 
Collective Bargaining Machinery 


Remembering that a collective bargain- 
ing agreement is in reality legislation and 
that the bargaining representative is in ef- 
fect a legislative body, let’s set up the 
machinery accordingly. Here are the basic 
“parts” and “processes”: 

A. Voting units defined and prescribed 
by law and permanently organized for 
election of bargaining representatives. 

B. Bargaining representatives (prefera- 
bly three for each unit) who shall be 
persons (not organizations) qualified by 
law to hold the office. 

C. Voters qualified by law to vote in 
the units according to prescribed franchise 
requirements. 

D. Term of office of bargaining repre- 
sentatives fixed by law—not less than one 
year, probably more. 

E. Elections by secret ballot and, if 
more than one bargaining representative is 
permitted in each unit, cumulative voting 
permitted. 

F. Compensation of bargaining repre- 
sentatives to be fixed by law. 


G. Poll tax on every qualified voter— 
proceeds to help defray expense of elections 
and compensation of bargaining representa- 
tives, 

H. Unions (political parties) recognized 
by law and free to manage their own 
affairs just as other political parties in 
the field of general politics. 

I. A bill of rights for labor, establishing 
basic principles not to be violated in mak- 
ing collective bargaining agreements. 

One need not be so naive as to think 
that the above answers all questions, but 
in looking for a way out of the present 
mess, thinking along new lines, or rather 
along old, established and well-tested lines, 
needs no apology. 


Labor Unions as Political Parties 


Well, labor unions are political parties, 
are they not?—and none the worse for 
that except when Congress qualifies them 
by law to legislate for the workers as 
bargaining representatives. If the unions 
could be relieved of this dangerous re- 
sponsibility of legislating, why not leave 
them alone with no restrictions on their 
freedom of action beyond those imposed 
on any other political party? Then they 
could (as other political parties do) or- 


Collective Bargaining Machinery 


ganize as they please, advocate wisdom or 
nonsense (dangerous or otherwise), as the 
case may be, and run candidates for office 
as bargaining representatives to carry out 
their policies. Incidentally, there would be 
greater scope for freedom of speech, which 
Woodrow Wilson thought was our “great- 
est safety” because, as he points out, “if 
a man is a fool, the best thing to do is 
to encourage him to advertise the fact. 

If you let him speak, the secret is 
out and the world knows that he is a 
out and the world knows that he is a fool.” 

Freeing the unions, as such, from legis- 
lative duties, would give them what they 
are entitled to as political parties—a chance 
to grow and flourish or dry up and blow 
away—all as they may deserve on their 
merits. Also, with adequate statutory ma- 
chinery for electing persons as bargaining 
representatives, the people at large might 
hope to see some additional dividends as 
follows: 

A. No more fight to organize any shop. 
Every shop (above minimum requirements 
as to size) would be permanently organized 
by law. 

B. Every shop would be permanently 
open, in the sense that membership in a 
union would not be a prerequisite for a job. 


C. No more jurisdictional fights. The 
shop being “permanently organized by law,” 
with only persadns qualified to serve as 
bargaining representatives, the fight would 
be for election of persons to office, not as 
to which union should control the shop. 


D. Some representation for minorities. 
If the law prescribed, say, three persons 
as bargaining representatives for each unit 
or group of units and cumulative voting 
were permitted, there would almost cer- 
tainly be representation of minorities among 
those elected. This system has worked 
well in Illinois for years in elections to the 
general assembly. Even in labor relations 
it might help keep down insurrections if 
minorities have a spokesman in the body 
which makes the law. 

E. Every worker would help pay for 
henefits. received. This is the poll tax sug- 
gested above. A modest tax on each worker 
would help satisfy union criticism that 
nonunion workers are deadheads taking the 
benefit of union gains, paid for by union 
members. 


Bill of Rights for Labor Minorities 


It was inevitable from the first that such 
a bill of rights should, sooner or later, 
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make its appearance. Even a “liberalized” 
Supreme Court couldn’t stomach some of 
the things done to labor minorities in the 
name of law. So the Court finally re- 
belled and wrote Article I of a judicial 
bill of rights for labor minorities. It 
reads to the effect that no man shall be 
kicked out of his job because the majority 
of his fellow workers don’t like the color 
of his skin or his previous union affilia- 
tions. That was the gist of the Court’s 
conclusions in Steele v. Lowisville & Nash- 
ville Railroad Company and Wallace Cor- 
poration v. NLRB, supra. 


How long it will be before the Court 
announces additional articles of its judicial 
version of what majorities can do to mi- 
norities in labor relations, only time can 
tell. The process of letting the Court 
supply legislative omissions and deficiencies 
as cases arise will be long and painful to all 
concerned. Isn’t it high time for Congress 
to write its own bill of rights for labor? 
A statutory definition of the right to work 
would be a long step in the right direction. 


Right to Work 


The right to work lies at the very root 
of any decent bill of rights for labor. In 
1915, Justice Hughes (speaking for the 
Court in Truax v. Raich, 239 U. S. 33, 60 
Law. Ed. 131), declared: 


“It requires no argument to show that 
the right to ‘work for a living in the 
common occupations of the community is 
of the very essence of the personal freedom 
and opportunity that it was the purpose 
of the Amendment [the Fourteenth] 
to secure.” 


But the Court was destined to hear 
plenty of argument about it. During the 
years following the passage of the Wagner 
Act, the right to work got pretty well 
lost in the shuffle. Now that the Court 
has rediscovered this fundamental human 
right, it seems in order that the Congress 


should tell us what it is and what it 
means. In such an undertaking, it helps 
some to know that even the Supreme 
Court, as now “reorganized,” thinks racial 
differences and previous union affiliations 
ought not to deprive a man of the right 
to earn a living. In reaching this revolu- 
tionary conclusion, the Court (with no 
apologies) went all the way back to the 
philosophy of the “Nine Old Men” of 
sixty years ago. In deciding that a Negro 
fireman was entitled to work for a living, 
notwithstanding the color of his skin 
(Steele v. Louisville & Nashuille Railroad 
Company, supra), Chief Justice Stone cites 
and relies on Yick Wo v. Hopkins, 118 U. S. 
356, 30 Law. Ed. 221, decided in 1886. Let’s 
take a look at it. 

Yick Wo was an alien Chinese laundry- 
man. A San Francisco ordinance put him 
out of business and in jail because he was 
what he was. The “Nine Old Men” didn’t 
like it and set him free to go back to his 
tubs and his “useful occupation” of wash- 
ing clothes. Justice Matthews spoke for 
a unanimous Court, declaring: 

“The very idea that man may be 
compelled to hold his life or the means of 
living, or any material right essential to 
the enjoyment of life, at the mere will of 
another seems intolerable in any country 
where freedom prevails, as being the es- 
sence of slavery itself.” 


one 


This noble language seems to be still in 
good standing according to the Supreme 
Court, and should furnish a good place to 
start in writing a statutory bill of rights 
for labor minorities. 

To “make things work” has been rightly 
called the ‘Genius of America.” Surely a 
reasonable application of that genius to 
the mechanics of collective bargaining in 
labor relations should produce a machine 
that will work without the excessive fric- 
tion, stoppages and disastrous results ex- 
perienced under present and previous laws. 


[The End] 





payments. 





SINCLAIR OIL WORKERS REACH PENSION AGREEMENT 


The CIO Oil Workers International Union has signed a pension agreement 
with the Sinclair Refining Company and the Sinclair Oil and Gas Company 
program calls for a minimum monthly pension of $125 at sixty-five years of age, 
after twenty-five years of service. The pension includes social security benefit 
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HAS LABOR LEGISLATION 
REACHED MATURITY 


By LOUIS S. BELKIN 





tw General Counsel, International Chemical Workers Union 
THE AMERICAN PUBLIC NEEDS THE HONEST GUIDANCE OF 


ITS LAWYERS IN THE DEVELOPMENT OF 


HE National Labor Relations Act, more 

generally known as the Wagner Act by 
virtue of the sponsorship of Senator Wagner 

New York, is a landmark in the legal, 
social and economic history of our country. 
Nevertheless, at the time of its passage in 
1935, it was the opinion of an important sec- 
tion of the bar that the act was unconstitu- 
tional... Many members of Congress who 
voted for the act undoubtedly did so because 


they believed that the Supreme Court would, 


so rule, and thus they were able to satisfy 
political considerations on the one hand and 
their misgivings about the legislation on the 
other. In this atmosphere was created the 
act which was to have a tremendous impact 
on the economic and social life of our times. 


What were the economic and social phases 
which created this law? Without a doubt, 
one such influence was the terrifying eco- 
nomic depression of the thirties. The vast 
numbers of unemployed, numbering not less 
than fourteen million, had placed the labor- 
ing men and women of the country at a 
definite economic disadvantage. Their labor 
was a drug on the market. Their unions had 
collapsed or were on the verge of collapsing. 
The United Mine Workers was virtually 
bankrupt. The American Federation of 
Labor was down to its bottom dollar. The 
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CIO was as yet unborn. Strikes to gain 
recognition were almost always pitched bat- 
tles in which murder was often committed. 
The basic economic need of labor to obtain 
a better economic position insofar as collec- 
tive bargaining was concerned was dread- 
fully apparent. 

Socially, the poverty and distress of so 
many millions of the people of this country 
appealed to the sympathies of the middle 
class, which in this country is so dominant 
a group. This group was itself financially 
depressed and labored under serious eco- 
nomic disadvantages. The long breadlines, 
the vast numbers on relief and the make- 
work, patchwork programs of the national 
and state governments shocked the American 
mind. 

Politically, the New Deal Democratic ad- 
ministration under the leadership of Franklin 
D. Roosevelt rested upon the support of the 
laboring and middle-class groups and be- 
lieved itself morally obligated to improve 
their conditions. This administration was 
convinced that only a redress of economic 
balance could in the long run re-establish a 
stable economic system. That redress could 
be brought only by equality at the bargain- 
ing table. In that conclusion the greater 
number of the American people joined.’ 





1 Cf, Carter v. Carter Coal Company, 298 U. S. 
238. 

*In signing the measure on July 5, 1935, the 
President summarized its purpose in these 
terms: 

“This Act defines as part of our substantive 
law, the right of self-organization of employees 
in industry for the purpose of collective bar- 
gaining, and provides methods by which the 
Government can safeguard that legal right. 

A party relationship between labor and 
management is the high purpose of this Act. 
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By assuring the employees the right of collec- 
tive bargaining it fosters the development of 
the employment contract on a sound and equi- 
table basis. By providing an orderly procedure 
for determining who is entitled to represent the 
employees, it aims to remove one of the first 
causes of wasteful economic strife. By prevent- 
ing practices which tend to destroy the inde- 
pendence of labor it seeks for every worker 
within its scope that freedom of association and 
action which is justly his.’’ 
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The first attempt legally to assure labor 
unions a place at the bargaining table had 
been in the NLRA.* Along with the “Blue 
Eagle” and “Iron Pants” Hugh Johnston, 
this act presented the now famous Section 
7 (a) which was preserved in the little Wag- 
ner Act of 1934 and became Section 7 of the 
Wagner Act and of the Taft-Hartley Act.‘ 


History of Wagner Act 


From the date of passage until the Su- 
preme Court handed down its decision in the 
Jones & Laughlin case in 1937, the act was 
virtually ineffective. Employers consistently 
refused to obey the terms of the act and, in 
hearings which the Board attempted to hold, 
refused to do any more than plead the un- 
constitutionality of the law. A new rule— 
which was to have far-flung consequences— 
was laid down by the Court in this case. 
The opinion of Chief Justice Hughes held 
that it was sufficient that the operations of 
the employer have a close and intimate rela- 
tion with the channels of interstate com- 
merce. NLRB v. Jones & Laughlin, 1 Lasor 
Cases J 17,017, 301 U. S. 1. 


The court was later to speli out in greater 
detail the principle that those operations 
which might affect commerce were within 
the constitutional scope of the act.° 


These decisions seated the National Labor 
Relations Board firmly in the saddle, and for 
ten years it was to operate the act as an 
instrument for the protection of labor unions 
and their members against employers. 


The scope of its authority lay in Sections 
7, 8 and 9 of the act. Section 7 reiterated 
the previously stated principle of Section 
7(a) of the NLRA. (See above.) Section 
8 established a code of unfair labor practices 
which an employer was not to violate. He 
was not to interfere with, restrain or coerce 
his employees, he was not to establish com- 
pany-dominated unions, he was not to dis- 
charge or discriminate against employees 
because of union activities or to discharge an 
employee who testified at a Board hearing 
and finally he was required to bargain col- 
lectively in good faith with unions represent- 
ing his employees. 





Section 9 created a procedure by which 
unions might be certified and granted the 
sole right to represent employees. Coupled 
with subsection 5 of Section 8, i. e., the man- 
date to bargain collectively in good faith, 
there was created a legal bar to a refusal by 
an employer to bargain with a union which 
his employees had designated by means of 
an election. 

It is true that there remained certain tech- 
niques of delay and evasion which could be 
adopted and were in some cases adopted by 
employers to evade the act. This was not 
too difficult because the act had few, if any, 
teeth. There were no criminal penalties and 
no economic penalties therein, with the ex- 
ception of back pay for employees illegally 
discharged. Moreover, only the federal 
courts could give effect to Board orders. 
Only in the event that a circiut court of ap- 
peals ordered enforcement of a Board order 
would refusal to comply with the act bring 
penal treatment and that based on contempt 
alone. 

Nevertheless, to the credit of the rank and 
file of industry, there was widespread com- 
pliance with the act. Ninety to ninety-five 
per cent of the charges filed with the Board 
were settled, adjusted or withdrawn and 
therefore did not result in litigation. Em- 
ployers willingly or unwillingly accepted the 
principle that unions were here to stay and 
that they must deal with them in the inter- 
ests of a more stable economy. 

With the beginning of a more prosperous 
era in 1939 and the coming of the war, there 
was a change in economic conditions which 
materially affected the status of labor. Em- 
ployment conditions changed so that there 
was a scarcity rather than an overabundance 
of labor. There was created, therefore, a 
situation in which the National Labor Rela- 
tions Board on the one hand was solidifying 
and securing the position of the labor unions 
and on the other hand economic conditions 
were giving them a more saleable com- 
modity. Many an employer was compelled 
to make concessions in the way of wages, 
working conditions and union security that 
previously he had not made and which were 
now made only under the strain of economic 
pressure. 





3 Louis G. Silverberg, The Wagner Act: After 
Ten Years, p. 6. 

***That employees shall have the right to 
organize and bargain collectively through repre- 
sentatives of their own choosing, and shall be 
free from the interference, restraint, or co- 
ercion of employers of labor, or their agents, 
in the designation of such representatives or 
in self-organization or in other concerted activi- 
ties for the purpose of collective bargaining or 
other mutual aid or protection."’ 
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Irving M. Ives, The American Story of In- 
dustrial and Labor Relations, p. 125. 

5 NLRB v. Bradford Dyeing Association, 2 
LABOR CASES { 17,062, 310 U. S. 318; NLRB v. 
Fainblatt, 1 LABOR CASES { 17,045, 306 U. S. 
601; NLRB v. Fruehauf Trailer Company, 1 
LABOR CASES { 17,019, 301 U. S. 49; NLRB v. 
Friedman-Harry Marks Clothing Company, 1 
LABOR CASES { 17,020, 301 U. S. 58; Consoli- 
dated Bdison Company of New York, Inc. v. 
NLRB, 1 LABOR CASES { 17,038, 305 U. S. 197. 
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Labor unions soon grew rapidly and as- 
sumed positions of greater economic and 
political significance than ever before. The 
C1O soon rivaled its predecessors, the 
American Federation of Labor and the United 
Mine Workers. Today there are more than 
fifteen million people who are members of 
labor unions in the United States. 


As the status of labor unions changed so 
did the policy of the Board. It gradually 
became more and: more conservative in its 
decisions. In earlier cases, it often based its 
decision on inferences rather than proven 
facts. For example, it would find in Section 
8(a)(3) cases that an employer had knowledge 
of the organization of a union and of the 
participation of employees therein simply by 
virtue of the fact that such organization had 
been begun and that employees had partici- 
pated* By 1947 the Board would not make 
such finding unless there was evidence that the 
employer actually knew of such organization 
and of the activity of the employees. 


The Board was once prone to find that 
statements made by an employer to his em- 
ployees concering unions and union organ- 
izers were interference, restraint and coercion 
and violated the rights guaranteed them by 
Section 7... By 1947 the Board had adopted 
a policy whereby it would not make such 
findings unless the statements made by the 
employer were coercive per se.* 


Another significant change came with 
reference to company-dominated unions. In 
the early days of its history, the Board gave 
short shrift to anything that smacked of or 
suggested company-dominated unions.® By 
1947, Board attorneys found it very difficult 
to obtain findings of company domination 
from the Board.” In this instance as well 
as in those cited above the standard of proof 
now required by the Board was more re- 
strictive and formidable than before. 


To those who closely followed the deci- 
sions of the National Labor Relations Board, 
it was apparent that by 1947 there had come 
about a considerable change from the pro- 
cedures and policies of the late thirties. To 


those who contended that the Wagner Act 
should be amended, it might well have been 
said that most of the changes desired were 
already in effect. 


Taft-Hartley Act 


Amendment came to the Wagner Act in 
1947. The act had successfully withstood 
repeated attempts to change its provisions 
through the twelve years of its existence. 
There had been intense efforts at change in 
1939 and 1940 and again beginning in 1945." 
Now, under the leadership of Senator Robert 
Tait of Ohio, the opponents of the act put 
through the bill generally known as the 
Taft-Hartley Act. 


The economic sources of the new law lay 
deep in the fear of industrial management 
that without the aid of legislation the post- 
war readjustment which was “just around 
the’ corner” would be impossible to effect 
unless the economic strength of the labor 
unions was reduced. Not only management 
economists but others were convinced that 
prices should fall, must fall and would fall. 


The manufacturer feared the narrowing 
profit margin that would result from the fall 
of prices and the pressure for the continu- 
ance of high wages which he knew would be 
maintained at all costs by the unions repre- 
senting his employees. 


Large segments of the population, specifi- 
cally the white-collar groups and other fixed- 
income groups, were anxious for a decrease 
in prices and were sympathetic to any 
change that might bring about this desired 
result. The economic disadvantage to which 
such groups had been placed because of their 
loss of real wages in the period 1940-1947 
made them less sympathetic to the position 
of labor groups whose reai wages had risen 
considerably in the same period. 


The political composition of Congress had 
changed materially as the result of the 1946 
election, and the Republican party was in 
control of both houses. The Republicans 
had given expression and impetus to the 





Section 8 (a) (3) cases were those involving 
discriminatory discharges: Matter of Agwilines, 
Inc., 2 NLRB 1. Compare later decisions in 
Matter of Diamond T Motor Car Company, 64 

LRB 1225; Matter of Spicer Manufacturing 
Corporation, 70 NLRB 41. 

* Matter of Ralph A. Freundlich, 2 NLRB 802; 
Matter of Atlas Bag and Burlap Company, Inc., 
1 NLRB 292; Matter of Jones & Laughlin Steel 
Corporation, 1 NLRB 503; Matter of Wheeling 
Steel Corporation, 1 NLRB 699; Matter of 
Greensboro Lumber Company, 1 NLRB 629; 
Matter of Crucible Steel Company of America, 
2 NLRB 298; Matter of Pacific Greyhound 
Lines, Inc., 2 NLRB 431; Matter of William 
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Randolph Hearst, 2 NLRB 530; Matter of Ra- 
diant Mills Company, 1 NLRB 274; Matter of 
Harrisburg Children’s Dress Company, 2 NLRB 
1058 


* The change came after NLRB v. American 
Tube Bending Company, Inc., 6 LABOR CASES 
1 61,525, 134 F. (2d) 993 (CCA-2, 1943), cert. 
den. 320 U. S 768. 

* Matter of General Dry Batteries, Inc., 27 
NLRB 1021; Matter of Precision Castings Com- 
pany, Inc., 30 NLRB 212; Matter of Delaware- 
New Jersey Ferry Company, 30 NLRB 820. 

1 Scullin Steel Corporation v. NLRB (not 
officially reported). 

1 Louis G. Silverberg, op. cit., p. 26. 
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very definite desire of the American people 
to escape from the frustrations of the post- 
war period. They considered that they had 
a mandate to reduce the power of labor 
unions. Apparently the “pendulum had 
swung,” or they were going to swing it. 
Several sections of the law were nothing 
more than a reduction to legislation of those 
policies and decisions of the Board which 
were already in effect. Such was Section 
8(c), which contained the language of free 
speech rulings referred to above. Of similar 
import was Section 10(c), which restated the 
Board policy already in practice of making 
it more difficult to prove the discriminatory 
discharge of an employee for union activities. 
These were changes that opponents of the 
Wagner Act had long sought and which 
were already achieved. Had Congress stopped 
at this point, it is probable that the Taft- 
Hartley Act would have been readily ,ac- 
cepted by management, labor and the pub- 
lic. However, flushed by the heady wine of 
victory, the opponents of the bill wrote into 
it other measures which not only were to 
prove unpopular but also were to destroy the 
Republican majority in Congress and elect 
a Democratic President in 1948. The most 
important of these latter sections were Sec- 
tion 8(b), which included in its table of un- 
fair labor practices a ban on secondary 
strikes and boycotts, and Section 9, which 
included a decertification procedure by which 
unions might lose the right to represent em- 
ployees. Unions with Communist leader- 
ship were deprived of the protection and the 
assistance of the law. Section 9(c)(3) 
(which proved to be most offensive to the 
labor unions and even to the public) per- 
mitted the replacement and discharge of 
strikers. Sections 301 and 303 provided for 
the filing of damage suits against unions in 
the federal courts. Section 304 prevented 
their making any political contributions. 
The General Counsel, instead of being an 
advisor, became an administrator and the 
Board became divided against itself. It had 
been argued that an administrative agency 
could not both administer and judge and 
that there should be a separation of these 
powers within it. The General Counsel was 
therefore given sole authority to initiate the 
investigation and prosecution of unfair labor 
practices and to handle all clections. The 
Board itself was increased to five and its 
members were assigned judicial roles only. 
Experience was to demonstrate that this 
division of authority would not work. In 





1949 Senator Taft and his colleagues ad- 
vocated the abolition of the powers of the 
General Counsel. 

The Taft-Hartley Act has been in opera- 
tion not quite three years. Even its staunchest 
adherents have admitted that in many re- 
spects the act has been unwise and that it 
has tended materially to disrupt rather than 
stabilize labor relations.” Some of its ap- 
plications created widespread resentment. 
Illustrative of this feeling was the Pipe Ma- 
chinery case.” In this situation, the employees 
of the company, numbering seventy-three, 
went on strike. The company discharged 
the seventy-three strikers, replaced them 
with strikebreakers and obtained an election 
from the Board at which only the ballots of 
the strikebreakers were counted and none of 
the ballots of the strikers; the result, of 
course, was the dissolution of the union and 
permanent loss of employment by the strikers. 
The strike had to end, because after the 
election it would be a violation of the law for 
the striking union to continue to strike in 
face of the election certification. 


Bar's Responsibility 


President Truman in the first session of 
the Eighty-first Congress attempted to re- 
deem his campaign pledge to repeal the 
Taft-Hartley Act and re-establish the Wag- 
ner Act, but efforts in this direction ended in 
stalemate. It becomes apparent that the 
act will again be made an issue in the 1950 
political campaign. This situation is most 
unfortunate. This legislation, which in its 
day-to-day impact upon the lives of our 
people exceeds any other measure upon the 
statute books, must therefore continue to be 
a political football. The hysteria and mis- 
representation which the opponents of the 
Wagner Act exhibited have been matched 
by the hysteria and bitterness of the op- 
ponents of the Taft-Hartley Act. 

The time has come to remove this vital 
statute from the realm of political contro- 
versy, to apply an understanding of the basic 
problems involved and to write into the 
statute a series of clearly constructed principles. 
Insofar as drafting is concerned, the Wagner 
Act withstood the assaults of a decade be- 
cause it was simply and clearly written and 
was confined to the establishment of con- 
cisely stated basic tenets. 

The Taft-Hartley Act attempted to cover 
.too wide a scope and to establish technical 
and involved procedures, and it contains 





12 Business Week, January 8, 1949. 
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13 Matter of Pipe Machinery Company, 79 
NLRB 1322. 
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limitations of all sorts which can have only 
a deleterious effect upon labor-management 
relations. This is said without attempting 
to weigh the intent of the legislation itself. 
Surely, one of the great weaknesses of the 
Taft-Hartley Act is that it attempted to 
overprescribe in a field that does not readily 
lend itself to prescription. 


In the clarification and establishment of 
the principles of labor legislation which 
should comprise our forthcoming labor law, 
and later in the application and development 
of the statute, lies a role for the American 
lawyer which has not befallen him since the 
days of the American Revolution when he 
advocated, drafted and then fought on the 
field of battle for those principles which 
created a new government. The American 
public today needs the honest guidance of its 
lawyers in the analysis, explanation and de- 
velopment of labor legislation. No one is 
so well fitted by experience and training for 
the task. No one is so qualified to assume 
the responsibility and to cast aside the 
prejudices and fallacies of the market place 
to which so many others fall subject. 


This is the time and place for the balanced 
view, the informed mind, the long-range 
perspectives. A bewildered public opinion 
seeks guidance—a faltering economy needs 
stability. We can give that guidance—we 
can create that stability. 





Yet mark how little the average lawyer 
knows of the subject. The legislation in- 
volved is twelve years old at best. Few law 
schools offer a course in the field—dynamic 
and important though it is. Finally, only an 
extremely small section of the bar is actively 
engaged in its practice. 

It is in the fervent hope that we will aug- 
ment our knowledge and increase our par- 
ticipation that this essay is written. If we 
shoulder the responsibility which lies before 
us, our country will achieve a stability in 
labor-management relations that will endure 
for at least our generation. We can improve 
the lot of millions of our fellow-countrymen. 
We can bulwark the democracy we have 
sworn to defend. We shall, in the last 
analysis, be worthy of the profession by 


which we live. [The End] 


COLLEGE GRADUATES’ JOB PROSPECTS OUTLINED 


College graduates will walk the streets longer this year, will 
answer more help-wanted ads and perhaps even then will not find 
the jobs for which they are specifically trained. 
| according to Ewan Clague, Commissioner of Labor Statistics. 
job outlook for this June is the worst since the war, Mr. Clague 
told the American College Personnel Association recently. 


That is the prospect, 
The 


He became even more pessimistic when he told Association mem- 


bers that the situation does not look any better for 1951 and 1952. 
He recommended that those who do not find jobs in their chosen 
field seek jobs in a related field or continue their education with 
graduate work in the same or related fields in order to improve their 
own qualifications for employment. Most job opportunities, Mr. Clague 
said, are in nursing, medicine and dentistry, pharmacy, social work, 
clinical psychology and health services. 
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66°M HE COMMON FEELING of the 

country, as well as its national policy, 
has established clearly the right of em- 
ployees to decide for themselves whether 
or not they will form an association to dis- 
cuss their problems and to elect representa- 
tives of their own choosing, whether public 
employees or not, through whom to submit 
their requests.” * 


Unless there is a statute prohibiting a 
public employee from so doing, he may or- 
ganize and join a labor union or an organ- 
ization created for the mutual welfare and 
benefit of himself and others in his group. 


In Hagan v. Pickard? Mr. Justice Bergan 
of the New York Supreme Court held: 


“I find nothing in the statute which 
renders unlawful the organization of public 
employees for their mutual welfare and 
benefit. They have the same right to mutual 
help and assistance that other citizens have 
—and to group themselves together for that 
purpose. Concededly the unincorporated 
form of organization of public employees is 
not unlawful. If it were, the units now in 
existence would be disbanded by public 
authorities and their members prosecuted. 
The distinction in principle between the un- 
incorporated and the corporate form of 
mutual benefit groups is not apparent.” 


In the Hagan v. Pickard case, the court 
upheld the right of a group of city park 
employees to incorporate under the Mem- 
bership Corporations Law of the State of 


New York. The proposed certificate of in- 
corporation required the approval of the 
State Board of Standards and Appeals. Such 
approval was not given and this group of 
public employees brought a proceeding in 
the Supreme Court of the State of New York 
to compel the granting of such approval. 


The court continued to say in Hagan v. 
Pickard as follows: 


“The power vested by statute in the Board 
of Standards and Appeals to approve or 
disapprove certificates of incorporation of 
organizations of working men is, for all prac- 
tical purposes, ministerial. It does not vest 
in the board powers to approve or disap- 
prove upon the basis of whim or caprice, 
or in pursuance of some policy which the 
board thinks should be followed by the 
state. If the purpose of the corporation is 
not unlawful, i. e. in violation of the plain 
language of the statute it must be approved. 
It is not competent for the board to with- 
hold approval because it is not in sympathy 
with the purposes of the corporation. 


“Policies of this character are legislative 
and not administrative and I have carefully 
searched the statute and have not found any 
legislative indication of intent to delegate 
any such power of directing public policy 
under the guise of approval or disapproval 
of certificates of incorporation. 


“This group of public employees has the 
right to organize, and under the Member- 
ship Corporations Law it has the right to 
use the corporate form, and no justification 





1 Employee Organizations in the Public Serv- 
ice (National Civil Service League, New York 
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at law has been established for the with- 
holding of formal approval of the certificate.” 


The right of a public employee to organ- 
ize and join an association or organization 
created for the benefit of himself and his 
group may, nevertheless, be limited or 
restricted. 


The Lloyd-LaFollette Act * illustrates the 
foregoing proposition. It provides, among 
other things, that membership in any so- 
ciety, association, club or other form of 
organization of postal employees, not affi- 
liated with any outside organization impos- 
ing an obligation or duty upon a member to 
engage in any strike against the United 
States, which organization has for its ob- 
jects, among other things, the improvement 
in the condition of labor of its members, 
including compensation and hours of labor, 
does not constitute cause for reduction in 
rank or compensation or removal of such 
person from the postal service. 


This act of Congress, in fact, confirms 
the right of postal (public) employees to 
organize. However, it is an example of a 
law containing limitations or restrictions im- 
posed on such right. 


In some states the right of public em- 
ployees to form and join their own organ- 
izations is recognized by public declaration 
of the state legislature, with the limitation 
that such organizations must disclaim the 
right to strike and, in some instances, must 
not be affiliated with any labor union. The 
resolution adopted by the Virginia Legisla- 
ture * reads as follows: 


“Be it resolved by the Senate of Virginia, 
the House of Delegates concurring, as 
follows: 

“1. It is contrary to the public policy of 
Virginia for any state, county, or municipal 
officer or agent to be vested with or possess 
any authority to recognize any labor union 
as a representative of any public officers or 
employee, or to negotiate with any such 
union or its agents with respect to any 
matter relating to them or their employment 
or service. 

“2. Nothing in this resolution shall be 
construed to prevent employees of the State, 
its political subdivisions, or of any govern- 
mental agency of any of them from forming 
organizations, not affiliated with any labor 
union for the purpose of discussing with the 
employing agency the conditions of their 
employment, but not claiming the right to 
strike.” 

The National Labor Relations Board it- 
self denies to organizations of its own em- 
ployees the right to affiliate with any outside 
group. 

“Public bodies are justified in the prohibi- 
tion of outside affiliations by any group in 
government service solely when the danger 
of partisanship or impaired public confidence 
is real; A general, indiscriminate attempt 
to dominate the form of organization desired 
by employees is out of step with the times.” ® 

It is apparent that in the State of New 
Jersey public employees may organize, upon 
the authority of a decision rendered on De- 
cember 3, 1942, by the Civil Service Com- 





$37 Stat. 555; 5 USC Section 652. 
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mission of that state, on an appeal to it of 
Hatten, et al. v. Department of Public Works, 
City of Newark, wherein, among other 
things, it was held: 


“Public employees are free to organize 
for the advancement of their common, 
legitimate interests. They have the right 
to choose their own representatives to pre- 
sent to the proper authorities what they 
may determine to be their proper interests, 
but the public interest is always paramount.” 


It would appear that the denial of the 
right of public employees to organize must 
be by positive statute, ordinance or resolu- 
tion prohibiting such action. 


In the City of Lansing, Michigan, a reso- 
lution of the Board of Police and Fire Com- 
missioners ordered that no superior police 
officer may become a member of the Fra- 
ternal Order of Police. This resolution was 
sustained by the Supreme Court of Michi- 
gan in the case of Fraternal Order of Police 
v. Harris® The court said: 


“Those who serve the public, either as 
the makers of the law, the interpreters of the 
law, or those who enforce the law, must 
necessarily surrender, while acting in such 
capacity, some of their presumed private 
rights. As stated by Mr. Justice Sharpe: 
‘Nor can it be denied that when a person 
is appointed and becomes a member of the 
police department, he subjects himself to 
the reasonable rules and regulations adopted 
by the Board’. We agree with the 
trial judge that the resolution adopted by 
the Board was reasonable and that: ‘It 
cannot be said that such action is not within 
the scope of the authority granted by the 
charter of the City of Lansing, nor that it 
is arbitrary or unreasonable. Neither the 
plaintiffs nor the individuals concerned are 
deprived of any constitutional right’.” 

Some states are opposed, as a matter of 
public policy, to the organization of public 
employee associations and have so declared 
by the adoption of formal resolutions. 
Probably the State of Alabama has followed 
the most extreme policy on this point. The 
legislature of that state, on July 10, 1940, 
adopted the following joint resolution: 

“WHEREAS, it has come to the attention 
of the Alabama Legislature through the 
press of this State that efforts are being 
made to organize the employees of this 
State into a union, same to be affiliated with 
either the A. F. L. or the C. I. O., and 


“WHEREAS, ihe right to organize car- 
ries with it the right to strike, which right, 
if exercised by the organization of State 
employees mentioned, would result in chaos 
and take from the servants of this State 
elected by the people the right and power to 
manage the State’s affairs and transfer same 
to the officials of the A. F. L. and the 
©. 1. ©. and 


“WHEREAS, even the thought of such 
possibility is repugnant to every sense of 
democracy, therefore, be it 

“RESOLVED, by this Legislature, the 
Senate concurring, that the effort to organ- 
ize State employees supported by the tax- 
payers’ money,—Jew, Catholic and Protestant 
alike, is viewed with grave concern and dis- 
favor by this Legislature. Be it further 


“RESOLVED, that copies of this resolu- 
tion be given to the Governor of this State 
and to the press of this State in order that 
its citizenship may know that the spirit of 
Democracy still lives, in this the first State 
of the alphabetical list of states of the Union 
—that spirit now threatened with extinction 
both in America and throughout the world.” 


It is also found that organizations and 
associations of civil-service employees, i. e., 
public employees, indicate hostility to the 
proposition of joining or affiliating with out- 
side organizations or unions. It is signifi- 
cant to note that the opposition to public 
employees joining unions or outside organ- 
izations does not always emanate from the 
employing government or municipality. 

“It is apparent that present day 
unionism is not conducive to the public 
good, The Wagner Act on collective bar- 
gaining has been exploited to create and 
enlarge unions as political factors and to 
enable union bosses to virtually force the 
workers into union slavery. As the labor 
unions are encroaching more each year into 
the field of public employment it is very 
necessary for the good of the taxpayer that 
present union methods and procedures be 
reduced to a minimum where public funds 
are concerned.” * 

Probably the most important statement 
ever made on this subject, and from the 
highest source, is that of the late President 
Roosevelt in his letter written in 1957 to the 
National Federation of Federal Employees, 
which reads partly as follows: 

“Organizations of Government employees 
have a logical place in Government affairs. 
The desire of Government employees for 





® 306 Mich. 68, cert. den. 321 U. S. 784 (1943). 
7From the paper presented by Arthur 
Richards, President of the New York State 
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fair and adequate pay, reasonable hours of 
work, safe and suitable working conditions, 
development of opportunities for advance- 
ment, facilities for fair and impartial con- 
sideration and review of grievances, and 
other objectives of a proper employee rela- 
tions policy, is basically no different from 
that of employees in private industry. Or- 
ganization on their part to present their 
views on such matters is both natural and 
logical, but meticulous attention should be 
paid to the special relationships and obliga- 
tions of public servants to the public itself 
and to the Government.” 


Right to Collective Bargaining 
Agreement 


We have seen in the first part of this 
article that in some cases a public employee 
may organize or join an association created 
to promote his welfare and advance the 
causes of bettering his pay and improving 
his working conditions. In some instances 
this right is limited or restricted in varying 
degrees. Nevertheless, if the right to or- 
ganize or join such an association is not 
entirely prohibited or made unlawful, what 
benefits accrue to the public employee if he 
has no means of enforcing his demands? 
Or, does the public employee through his 
organization or association have the means 
of enforcing his demands? How are these 
demands enforced? 

The problem of the public employee in 
this situation is not as simple as one in- 
volving the employee in the usual sense, 
or the employee who belongs to a union 
where all of the members of the union are 
employed in private enterprise. In the latter 
case, the private employee and his union 
can bring about enforcement of his demand 
(a) by the use of the established economic 
instrument, i, e., the collective bargaining 
agreement, and (b) by the use of the estab- 
lished economic weapon, i. e., the strike. 


In approaching this problem, let us first 
consider the ability of the public employee, 
through his organization or union, to obtain 
a collective bargaining agreement from the 
federal government, the state, the city or 
any other municipal subdivision, public cor- 
poration or public agency. 

Actually, the problem is not that of the 
public employee or his organization or 
union. The problem is that of either the 


government, the state or the city. Has the 
government, the state or the city the right, 
legally, to make such a collective bargain- 
ing agreement? That appears to be the 
real problem. 

The Institute of Municipal Law Officers 
has taken the position that a municipality 
may not enter into such an agreement in 
the absence of express enabling law grant- 
ing such authority: 

“Cities are creatures of limited powers, 
having only those specifically delegated by 
constitution, charter and statute.” 

It has also been stated that a city cannot 
be a party to a collective bargaining agree- 
ment because (a) this would be against 
declared public policy; (b) municipal em- 
ployees can’t strike and, in the view of 
many, the use of the strike and collective 
bargaining are inseparable; and (c) they 
are in legal and economic terms different 
from employers in private industry. 

However, those who oppose this view take 
the position that cities conduct their busi- 
ness under the doctrine of implied powers. 
They also point out that municipal corpo- 
rations can draw on three classes of au- 
thority: (1) that granted in specific words, 
(2) that fairly or necessarily implied and 
(3) that essential to accomplishing its 
avowed objects.* 

While court decisions on the subject of 
public employeesemployer relations are still 
relatively few, some examples of those in 
existence necessarily throw light on the 
problem. 

In Miami Water Works Local No. 654 v. 
City of Miami, the court held, among other 
things, as follows: 

“Any collective bargaining agreement 
seeking to fix salaries of such officers and 
employees, would be in violation of the 
city charter, and such collective bargaining 
is not otherwise authorized by any state or 
Federal law.” 

The question of the legal authority of a 
municipal corporation or one of its agencies 
entering into a collective bargaining agree- 
ment, covering such matters as wages and 
working conditions, with a union repre- 
senting municipal employees came up square- 
ly for decision in City of Cleveland v. Division 
268 of the Amalgamated Association of Street, 
Electric and Motor Coach Employees.” The 
court held that, in the absence of statutory 





8’ Trends in Collective Bargaining, (Twentieth 
Century Fund), Chapter 12, for full discussion. 

* Circuit Court of the Eleventh Judicial Cir- 
cuit of Florida, Dade County, in Chancery 
89255E, June 8, 1945. 


Rights of Public Employee 





Court, Cuyahoga 
1945; 10 Municipal 


Pleas 
534216, 


” Ohio Common 
County, Case No, 
Law Journal 22. 


607 











authority, it was illegal for the municipal 
corporation or its agents to do so. Said the 
court: 


“This court is called upon to determine 
and declare whether there is any law em- 
powering the Transit Board to enter into 
a collective bargaining contract with any or 
all of the defendant unions. And we find 
no such law. For the above compelling 
reasons the court holds that the Transit 
Board has no power or authority under the 
constitution or laws of the State of Ohio, 
or the charter of the city of Cleveland to 
enter into an agreement or contract with any 
of the defendant unions.” 


In some states, while it is lawful for public 
employees to form an organization for their 
mutual benefit, and for the further purpose 
of discussing with the state, or its political 
subdivisions, the conditions of their employ- 
ment, it is, nevertheless, declared contrary 
to public policy for any state, county or 
municipal officer or agency to recognize any 
labor union as a representative of any public 
employee, or to negotiate with any such 
union with respect to any matter relating 
to the terms or conditions of employment 
of any employee.” 

On the other hand, some states have by 
legislation attempted to overcome the effects 
of the above-mentioned prevalent decisions. 
As an example of such law the State of Ohio 
passed legislation to overcome the effect of 
the decision in City of Cleveland v, Division 
268 of the Amalgamated Association of Street, 
Electric and Motor Coach Employees.” The 
act provides as follows: 


“Section 1: The operating officers or 
board of a publicly owned utility or oper- 
ating commission, which when privately 
owned, had a contract with a labor union 
may contract with such union or unions on 
the same terms or similar terms.” ™ 


ie the State of Washington, a law was 
enacted relating to cities of the first class, 
owning or operating public utilities, author- 
izing such cities to contract with the 
employees of such utilities through the rep- 
resentatives of their labor organizations. 
The law reads as follows: 


“Section 1, That any city of the first class 
within this state, owning and operating a 
system of water works, light and power sys- 
tem, street railway or other public utility, 
shall have power and authority, through its 
proper officers and officials, to deal with and 





to enter into contracts for periods not ex- 
ceeding one year, with its employees em- 
ployed in the construction, maintenance, 
and/or operation of such utilities, through 
the accredited representatives of such em- 
ployees or of any labor organization or 
organizations representing and authorized to 
act for such employees, concerning wages, 
hours and conditions of labor in such em- 
ployment: Provided, Nothing herein shall 
be construed to permit hours of labor in 
excess of those provided by law or condi- 
tions of employment otherwise prohibited 
by law.” ™ 


- attorneys general of Connecticut, 

Florida, Indiana, Kentucky and Minnesota 
have held that recognition of labor unions 
as bargaining agents for public employees 
and the signing of contracts by public agen- 
cies with labor unions covering terms and 
working conditions of such public employees 
are an interference with the merit system 
under the civil-service statutes, and the cor- 
poration counsels of the cities of Berkley. 
Cleveland, Dearborn, New Rochelle and 
New York City have given similar reasons 
in opinions which they have released on this 
subject; nevertheless, there appears to be 
a trend, in some sections of the country at 
least, toward sanctioning such collective 
bargaining agreements. 

In the federal field, collective bargaining 
between government agencies and their em- 
ployees is fairly common. The building- 
trades unions of the American Federation 
of Labor have entered into a wage-stabiliza- 
tion agreement with the War and Navy 
Departments, the Federal Works Admin- 
istration, the National Housing Administra- 
tion, the Reconstruction Finance Corporation 
and the Maritime Commission.” 


The Tennessee Valley Authority and the 
Alaska Railroad, both public agencies of the 
federal government, have collective bar- 
gaining agreements with their employees. 
So have the United States Printing Office, 
the Army Ordnance Department and the 
Panama Canal Zone.” 

In the city of McKeesport, Pennsylvania, 
the common council of that city authorized 
the mayor, on July 10, 1944, to enter into a 
collective labor agreement with the CIO 
State, County and Municipal Workers of 
America. 

In the city of Philadelphia, Pennsylvania, 
in 1944, the city council adopted an ordi- 
nance authorizing the mayor to execute for 
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and on behalf of the city a collective labor 
agreement with the American Federation 
of State, County and Municipal Employees, 
District Council 33. 


tee CITY of Chattanooga was authorized 
by act of the Tennessee legislature “ to ac- 
quire and operate an electric light and 
power system, and it created a power board 
to manage the system, The power board, on 
June 1, 1944, entered into a collective bar- 
gaining agreement with a union of electrical 
workers who were employed by the board. 


It is pertinent to note that William F. 
Chamlee, general counsel of the Electric 
Power Board of Chattanooga, advised as 
follows: 


“T have never been able to bring myself 
to the point of advising the Board that it 
had legal authority to execute a union con- 
tract. However, the Board believed it to 
be the best policy to enter into some sort 
of contract with its electrical workers, and 
I prepared for the Board a contract which 
embodied nothing more than the rules al- 
ready in force.” 


The overwhelming opinions of attorneys 
general of the states hold that in the absence 
of constitutional or statutory authority 
neither the states nor the cities, nor any of 
the political subdivisions or public agencies 
thereof, have the right or authority to enter 
into any collective bargaining agreements. 


The conclusions in the opinion of the At- 
torney General of the State of Michigan to 
the Board of County Road Commissioners, 
dated July 25, 1941, are illustrative of these 
opinions. The opinion of the Attorney Gen- 
eral reads as follows: 


“The Board of County Road Commis- 
sioners or any other arm or agency of the 
government, exercising a governmental func- 
tion, has no authority to recognize any 
labor union as the exclusive collective bar- 
gaining agent for its employees. 


“The Board of County Road Commis- 
sioners or any other arm or agency of the 
government, exercising a governmental func- 
tion, has no authority to recognize any labor 
union as the exclusive collective bargaining 
agent for all of its employees, whether mem- 
bers of the union or not, nor to bargain 
with the representatives of any union ex- 
clusively for all of its employees concern- 
ing matters relating to employment. 


“The Board of County Road Commissioners 
or any other arm or agency of the govern- 


ment, exercising a governmental function, 
has no authority to enter into a contract or 
agreement with any union, through its rep- 
resentatives, covering terms and conditions 
of employment for either or all of its em- 
ployees, or for such employees only as are 
members of the union.” 


It is significant to note that, in spite of 
the decisions by the Civil Service Com- 
mission of the State of New Jersey in the 
Hatten case,” rendered in 1942, the Attorney 
General of the State of New Jersey in 1944 
in an official opinion to the New Jersey State 
Board of Mediation advised that no public 
agency or department of the State of New 
Jersey, or any county, municipality or other 
political subdivision within that state, may 
deal with a trade union representing a 
majority of its employees with respect to 
wages, hours, seniority rights, overtime pay, 
premium pay for holiday work, grievance 
procedure, arbitration or union security, 
without express warrant of the law. 


OME attorneys general seem to have 

adopted a middle course, holding that a 
collective bargaining agreement may be en- 
tered into, provided that the “governmental 
powers are not bartered or assigned away.” 
An example of such opinion is one rendered 
by the Attorney General of the State of 
Utah to the Industrial Commission of that 
state in 1945, wherein he opines as follows: 


“Governing bodies of political subdivisions 
may not enter into bargaining agreements 
which barter or assign away governmental 
powers. Any agreement which attempted 
to barter away such powers would, to that 
extent at least, be unconstitutional and void.” 


The above opinion is indicative of the 
proposition that the state, the cities and 
the municipal subdivisions of Utah have the 
implied and inherent powers to enter into 
collective bargaining agreements, provided 
they do not “barter or assign away govern- 
mental powers.” 

On the other hand, there is an opinion by 
the Attorney General of the State of Cali- 
fornia holding that the housing authority of 
the City of Richmond, California, may enter 
into a collective bargaining agreement even 
though the language of the act creating the 
housing authority did not specifically pro- 
vide such authority. Apparently the opinion 
is based upon the proposition that the hous- 
ing authority had implied an inherent power 
so to do. No mention was made of the fact 
that if the collective bargaining agreement 
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“bartered or assigned away any govern- 
mental powers” it would be void. 


Typical of the opinions of the city attor- 
neys who hold that municipalities have no 
legal right to make and enter into such 
collective bargaining agreements is the one 
by E. R. Christenson, corporation counsel 
of Salt Lake City, Utah. He writes as 
follows: 

“T have studied the proposed agreement 
submitted by the Congress of Industrial 
Organizations, by the terms of which it 
provides that the commissioners of Salt 
Lake City enter into an agreement with the 
Cc. I. O. regulating and governing the em- 
ployment of employees in the Water De- 
partment of Salt Lake City. Please be 
advised: The City Commissioners of Salt 
Lake City have not the legal right to enter 
into the contract proposed by the C. I. O. 
or any similar contract relative to the em- 
ployees of the city. Their duties are regu- 
lated by the laws of the State of Utah and 
they cannot legally delegate their authority 
to some other institution nor relieve them- 
selves from the duties imposed upon them 
by the laws of the State of Utah. The City 
has no legal right to enter into any collective 
bargaining with groups, labor or otherwise. 
The law will not permit it.” 

The Twentieth Century Fund in 1945 ap- 
pointed a committee to examine, among 
other things, this subject. It summarized 
the problem and made the following recom- 
mendation: 

“To remedy this deficiency and to legitimize 
a natural child of collective bargaining, two 
steps are being seriously considered at public 
management and public union conferences. 
The first is to empower by law every ap- 
propriate public manager to negotiate and 
sign contracts with unions within limits to 
be established by the legislature concerned. 
The second is to créate within every civil 
service commission, at city, state and fed- 
eral levels, an industrial relations unit. Its 
members would advise, and act for, the 
executive directly in charge in much the 
same manner as an industrial relations direc- 
tor of a private corporation. If private in- 
dustry needs this type of assistance, the 
government can surely use it to advantage.” ” 


Right to Arbitrate 


Earlier in this article we have seen that 
collective bargaining agreements have been 
entered into by and between several of the 





governmental departments and agencies, cities 
and other municipal subdivisions of the 
state with either labor unions or organiza- 
tions made up and composed of public em- 
ployees. 


It is now accepted as normal procedure 
and practice that the collective bargaining 
agreement between the private employer 
and the labor union having private employees 
as its members provide for the adjustment 
and settlement of grievances. 


The difficulties arising from such griev- 
ances are generally resolved between the 
labor union and management itself by the 
use of the “grievance machinery” provided 
for in the agreement. Occasionally, differ- 
ences which cannot be so resolved are re- 
ferred to an arbitrator for decision. In 
effect, therefore, the arbitrator is the ulti- 
mate power, certainly insofar as the collec- 
tive labor agreement makes certain issues 
and disputes arbitrable. 


Where a collective bargaining agreement 
exists between the public employee and his 
governmental employer it is not so simple 
to obtain for the public employee the right 
to arbitrate. A complex legal problem pre- 
sents itself. 


Provisions in collective bargaining agree- 
ments, requiring the arbitration of disputes 
or grievances between the municipality and 
the union by “neutral and impartial persons” 
and agreeing that the decision arrived at by 
the arbitrator will be binding upon the 
parties, have been held invalid on two 
grounds: 


(1) That city officers may not bargain 
away or delegate to others the exercise of 
authority or discretion which is confided and 
vested in such officers by law; (2) that since 
disputes may concern the hiring or dis- 
charge of employees, which matters may be 
governed by the merit system or civil-service 
law, city officers may not consent to any 
other method of dealing with such matters 
in the absence of statutory authority. 


In Mugford, et al. v. Mayor and City Coun- 
cil of Baltimore et al.,” there was presented 
to the court the precise question of the 
legality of the clause of a collective labor 
agreement between the Department of Pub- 
lic Works of the City of Baltimore and the 
Municipal Chauffeurs, Helpers and Garage 
Employees Local Union No. 825 which pro- 
vided, among other things, that should “any 
complaint, dispute or grievance” within the 
jurisdiction of the department arise which 
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cannot be amicably adjusted, then such mat- 
ter shall be submitted to a “neutral and 
impartial person” for hearing, the decision 
of such person to be “final and binding upon 
the parties hereto.” The court held as 
follows: 

“Such disputes may well concern the hir- 
ing of a competent or the discharge of an 
incompetent employee. Such hiring is now 
controlled by the provisions of the Merit 
System Law, by. whose terms discharges 
are limited to those required for the good 
of the service? 

“The authority of the city officers com- 
posing the Department of Public Works in 
this regard may not be bargained away ex- 
cept upon the authority of public law. And 
there is none.” 


The court in the above case held the arbi- 
tration clause invalid. 


Apropos of the same subject, construing 
the legality of an arbitration clause in the 
Cleveland case,” the court said in part: 

“The Board claims that the purpose of 
the union (Division 268) is to give to the 
arbitrators power to make the contract, and 
that such an agreement would unquestion- 
ably be a delegation of the trust reposed in 
the Board by the charter of the City of 
Cleveland. . . 


“Under the civil service laws of the State 
and City, it would seem a vain and futile 
thing for the Transit Board to refer the 
issues to arbitrators who, with the best in- 
tentions, but in ignorance of the civil service 
laws, might make an award which it would 
be legally impossible for the Transit Board 
to accept. 


“On the other hand the Transit Board in 
all its dealings with employees is presumed 
to know the civil service laws as well as 
other charter provisions and is bound to be 
governed by and apply them. 


“Arbitration as a means of settling dis- 
putes arising out of private business con- 
tracts dates back to 1768 and in recent years 
it has had a well deserved and remarkable 
growth. Many states have laws providing 
for the enforcement in court of such arbi- 
tration awards. No state has adopted laws 
applying the principle of compulsory arbi- 
tration to contracts such as we are consider- 
ing here. 

“In view of the overwhelming weight of 
authority the Court holds that, assuming 
the Board has power to enter into a contract 
with a union or association of employees, a 


provision for compulsory arbitration would 
be illegal.” 

It is generally illegal for public officers to 
submit to arbitration any of the matters 
which are entrusted to their discretion.” 

The Board of Regents of the University 
of Minnesota, a public agency, requested an 
opinion of the Attorney General of that state 
concerning the legal authority of that board 
to enter into a collective labor agreement 
between the University and the Public 
Building Service Employees Union, Local 
113, AFL. 

The collective labor agreement provided 
for arbitration, both parties to be bound by 
the decision of the arbitrator. The Attorney 
General in holding the “arbitration clause” 
invalid had this to say: 


“They cannot legally through contract or 
otherwise delegate their discretionary duties 
or surrender their powers to others. There- 
fore, any part of the proposed agreement 
which would result in relinquishing to an 
outside agency the duties imposed or powers 
conferred upon the members of the board 
would be invalid.” 

R. M. O’Connell, city attorney, in an 
opinion rendered to the Mayor of Blooming- 
ton, Illinois, on September 8, 1943, advised 
that: 


“The contract sets up an arbitration board 
to pass upon the demotion, suspension, dis- 
charge and reduction in pay. of the employee. 
It is provided that the decision of the board 
shall be final. This clearly is a delegation of 
the Council’s powers in these matters to a 
three man board, and under the law is 
illegal,” 

In the Bloomington opinion, the “arbitra- 
tion clause” was contained in a “working 
agreement” between the City of Blooming- 
ton and the City Employees Local No. 699 
of the American Federation of State, County 
and Municipal Employees. 

However, in Detroit, Michigan, where 
authority is granted in the charter of the 
city to operate a municipaily owned street 
railway as though privately owned, arbitra- 
tion is expressly authorized. 

The Tennessee Valley Authority Act 
creating the Tennessee Valley Authority ™ 
by act of Congress in 1933, empowers the 
authority to enter ino collective labor agree- 
ments with unions and organizations of its 
employees. The agreement between the 
authority and the Tennessee Valley Trades 
and Labor Council provides among other 
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things (Article VIII) for the submission of 
disputes which cannot be adjusted to an im- 
partial person to be known as a referee, 
whose decisions shall be accepted by both 
parties as final. 

It seems to be evident, in the absence of 
statutory authority, that an arbitration clause 
in a collective labor agreement between a 
public employee, union or organization and 
a governmental employer is invalid, notwith- 
standing the fact that in other respects and 
for other purposes the collective labor 
agreement may be valid. 


This seems to be a weakness which should 
not be read into these agreements. Obvi- 
ously, should a breach occur, the party ag- 
grieved would have a legal right to invoke 
the jurisdiction of the court. Surely, the 
parties by contract should have ihe right to 
submit their disputes or alleged breaches for 
decision to a person of their own choosing 
with like force and effect as if the same were 
submitted to a court. 


Right to Strike 


“A strike of public employees manifests 
nothing less than an intent on their part to 
obstruct the operations of government until 
their demands are satisfied. Such action, 
looking toward the paralysis of government 
by those who have sworn to support it is 
unthinkable and intolerable. 

“. . particularly I want to emphasize 
my conviction that militant tactics have no 
place in the function of any organization of 
government employees.” ™ 

The above statement by President Roose- 
velt, who certainly was no enemy of labor 
unions, epitomizes the answer to the prob- 
lem. It seems'to be axiomatic. 


It is essential that governmental functions 
be performed uninterruptedly; otherwise the 
health, safety and welfare of the people will 
suffer. 

A strike against the government, the state 
or its municipalities appears to be recog- 
nized universally as unjustified. 


Should we accept the doctrine permitting 
strikes against the government by public 
employees, we would in effect transfer to 
such employees all legislative, executive and 
judicial powers now vested by law in the 
duly elected or appointgd public officers. 

If the doctrine of strikes against the gov- 


ernment were sustained, the public em- 
ployees would substitute their rule and 


domination over government and public af- 
fairs, restricted only by their own judgment. 

There appears to be no other conclusion 
that one can come to. This does not mean 
that methods cannot be instituted whereby 
the relations between the public employee 
and his public employer cannot be improved 
upon, so that the welfare of the public em- 
ployee may be given proper consideration 
and the welfare of the public at large re- 
ceive the benefits of these improved rela- 
tions. However, this is a matter for discussion 
at another point. 

The Civil Service Commission of New 
Jersey in the Hatten case” upheld the dis- 
charge of a number of public employees for 
engaging in a strike. The opinion said in part: 

“They [public employees] have the right 
to choose their own representatives to pre- 
sent to the proper authorities what they may 
determine to be their proper interests but 
the public interest is always paramount. 
The Government is the people. Public em- 
ployees are a part of the government which 
they serve. . 


“There is no place in the whole scheme 
of government in this state for the settle- 
ment of differences which may arise between 
groups of departmental employees and the 
legally constituted officers in charge of such 
departments by way of strike. The accept- 
ance of the right to strike by Civil Service 
employees would nullify the Civil Service 
Law itself with all of its beneficial effects. 
The acceptance of the right of public em- 
ployees to strike would take away the 
authority of legally constituted public offi- 
cials to administer government for the 
people. It would be a constant and impend- 
ing threat upon the continuity and the 
authority of government itself.” 


Calvin Coolidge said at the time of the 
3oston police strike: 


“There is no right to strike against public 
safety by anybody anywhere at any time.” 

This same strike was characterized by 
President Wilson as “an intolerable crime 
against civilization.” 

Governor Coolidge refused to consider re- 
instatement of the strikers because they had 
“deserted” their posts and had lost all their 
rights. 

Mr. Justice Frank Murphy of the United 
States Supreme Court, while Attorney Gen- 
eral of the United States, announced to the 
press that WPA workers could not strike 
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against the government because public em- 
ployees did not have the right to strike.” 


The Lloyd-LaFolette Act™ protects fed- 
eral employees from reduction in rank or 
removal on account of membership in em- 
ployees’ organizations, but denies such pro- 
tection if such employees are affiliated with 
any outside organization imposing an obli- 
gation to engage in or support any strike 
against the United States. 


Congress, in its 1947 Appropriation Act 
for the Department of Agriculture, provided 
that no funds so appropriated might be used 
to pay the wages or salary of any employee 
who is a member of any union claiming the 
right to strike against the United States. 


In Society of New York Hospital v. Han- 
son,” Justice Pecora, in issuing an injunction 
against a strike of hospital employees, said, 
in part: 

“The right to strike has proven to be of 
such proper potency to labor in our indus- 
trial history that this court would not cur- 
tail it in any respect except for the most 
impelling of reasons. . 


“A strike by its employees which injuri- 
ously affects the essential functions of a 
hospital, must therefore be held to be im- 
proper and inimical to public interest. .. . 
Hence. this court explicitly rules that no 
strike productive of such results can be 
permitted against a hospital which is sup- 
ported by the public through voluntary con- 
tributions as well as through contributions 
made by the local government, and which is 
maintained for the benefit of the entire 
public. e 

The court in Jewish Hospital of Brooklyn 
v. Doe et al™ also issued an injunction 
against striking, on the grounds that a 
charitable hospital was involved, and the 
court held that this was an essential public 
function. 


It may be perceived, therefore, that the 
court held, in these two New York State 
cases, that charitable hospitals, or those sup- 
ported through voluntary contributions and 
contributions by local government (taxes), 
both render essential public functions, and 
that, therefore, strikes against them will not 
be permitted. 


Certainly if this rule is true as against 
hospitals belonging to both of these cate- 
gories, it must be true that the same rule 
would apply to any strike against the gov- 
ernment, state, municipality or public agency. 


City employees of Houston, Texas, went 
on strike in February, 1946, and the district 
court, on February 23, 1946, in the case of 
City of Houston v. Duncan,” issued a tempo- 
rary order against the strikers to restrain 
them “from striking or engaging in a strike 
against the City of Houston.” 

In the Matter of Municipal Government, 
City of Newark and State, County and Munici- 
pal Workers of America, Local 277, CIO, 
NWLB Case No. 47, dated December 23, 
1942, the National War Labor Board in its 
opinion held that the Board had no jurisdic- 
tion to intervene in disputes between local 
governments and their employees. The 
Board said, in part: 


“Unfortunately, strikes of government 
employees do occur from time to time. In 
recent years threats of them have increased 
in number. Such strikes cannot be counte- 
nanced if we are to preserve government 
by law, administered by representatives of 
the people. A strike has been recog- 
nized as a lawful instrument to be employed 
as an economic weapon by workers... . 

“Significant, however, is the fact that no 
decision has come to the attention of the 
writer wherein this same rule was involved 
as to any governmental body. It must be 
conceded then that there is no right what- 
soever in employees to strike against the 
government whether it be Federal, State or 
a political subdivision of the state.” 

In 1941, Mayor Scully of Pittsburgh sus- 
pended 155 city truck drivers who had 
struck for higher wages and had refused to 
heed an ultimatum to return to work within 
twenty-four hours or face dismissal. The 
mayor, following the accepted thinking on 
the subject, isued the following statement: 

“The wage scale becomes a secondary 
issue when a strike is called against the city 
government. That is a strike against the 
people themselves and it cannot be recog- 
nized as a legitimate use of labor’s economic 
power. No government can surrender con- 
trol of service vital to the public welfare to 
sudden interruption at the pleasure of any 
group of men and remain a government.” 


The Attorney General of Michigan, in an 
opinion to the Director of the Michigan Civil 
Service Commission, under date of June 5, 
1941, advised as to the rights and duties of 
the commission in the event that certain 
state employees struck, and the resultant 
status of such striking employees, as follows: 
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“All state activities are carried on as the 
direct result of constitutional provisions or 
constitutional legislative enactments. The 
sovereignty of the state ceases to exist when 
any group usurps the functions of the duly 
constituted authorities. The substitution of 
the will of a group of employees in place of 
the lawful determination of the designated 
officials is foreign to our form of govern- 
ment, and, in fact, automatically destroys 
government itself. 


“A strike against an agency of our state 
government is not only illegal in its incep- 
tion, but cannot accomplish the relief sought 
by reason of the fact that all conditions of 
employment and rates of compensation rest 
exclusively with the Civil Service Com- 
mission.” 


Under date of February 1, 1940, the At- 
torney General of Utah in an opinion to the 
Industrial Commission of that state, advised : 


“Public employees may not go on strike, 
as such strikes are against public policy, and 
the courts will not permit public machinery 
to be stopped in any such manner.” 


Several of the states have adopted positive 
statutes penalizing public employees who 
strike against the state or its municipal 
subdivisions. 


These statutes are of recent origin and 
indicate the fear of the states concerning 
the trend of public employees to strike 
against the state or its municipal subdivisions. 
They generally provide that striking by a 
public employee against the state or any of 
its political subdivisions automatically works 
a termination of employment. The statutes 
generally provide, further, that such striking 
public employee is not eligible for re-employ- 
ment. In some cases the striking public 
employee may be rehired, but upon such 
rehiring he loses certain privileges as to 
tenure or is penalized to the extent that he 
may not receive an increase in wages for a 
certain number of years. 


The first such law adopted was ift the 
State of Virginia. The pertinent part reads 
as follows: 


“Section 1. Any employee of the Com- 
monwealth of Virginia, or of any county, 
city, town or other political subdivision 
thereof, or of any agency of any one of 
them, who, in concert with two or more 
other such employees, for the purpose of 
obstructing, impeding or suspending any ac- 
tivity or operation of his employing agency 
or any other governmental agency, strikes 
or wilfully refuses to perform the duties of 





his employment, shall, by such action, be 
deemed to have terminated his employment 
and shall thereafter be ineligible for em- 
ployment in any position or capacity during 
the next twelve months by the Common- 
wealth, or any county, city, town, or other 
political subdivision of the State, or by any 
department or agency of any of them. In 
any such case it shall be the duty of the 
head of any department of the State Gov- 
ernment, or the mayor of any city or town, 
or the chairman of the board of super- 
visors of any county or the head of any other 
such employing agency, in which such em- 
ployee was employed to forthwith notify 
such employee of the fact of the termination 
of his employment, and at the same time 
serve upon him in person or by registered 
mail a declaration of his ineligibility for re- 
employment as hereinabove provided. Such 
declaration shall state the facts upon which 
the asserted ineligibility is based.” 


Not only does the State of New York 
follow the policy of Virginia on this point 
but, in addition thereto, its statute, known 
as the Condon-Wadlin Act,” provides that 
no public employee shall strike. 

The pertinent language of the New York 
statute is as follows: 

“No person holding a position by appoint- 
ment or employment in the government of 
the state of New York, or in the government 
of the several cities, counties, towns or vil- 
lages thereof, or any other political or civil 
division of the state, or of a municipality, or 
in the public school service, or in any public 
or special district, or in the service of any 
authority, commission, or board, or in any 
other branch of the public service, herein- 
after called a ‘public employee’ shall strike.” 

The above statute further provides that 
no person exercising any authority, super- 
vision or direction over any public employee 
shall have the power to authorize, approve 
or consent to a strike by public employees. 
The statute provides that upon a public 
employee’s striking it shall be deemed that 
he has abandoned and terminated his posi- 
tion. He may be rehired but his compensa- 
tion cannot be increased until three years 
after such re-employment; and in addition 
thereto such person so re-employed is placed 
on probation for a period of five years. 

The right to strike “is viewed with grave 
concern and disfavor” by the legislature of 
the State of Alabama as indicated by its 
declared policy. The resolution adopted by 
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its state legislature appears clear on this 
point.” 


In the City of Milwaukee, the employees 
of the Department of Public Works went 
on strike. In an opinion rendered by the 
corporation counsel of that city to the Com- 
missioner of Public Works, dated December 
3, 1943, he said that “no such rights [to 
strike] are possessed by public employees.” 


The city attorney of Berkeley, California, 
advised concerning a strike of public em- 
ployees in that city, in an opinion to the 
city manager under date of August 25, 1941: 

“Failure of governmental employees to 
perform the functions of government which 
they have sworn to support, amounts to 

nothing less than civil insurrection.” 

The Congress of the United States took 
official cognizance of the problem under dis- 
cussion and, after deliberation, adopted a 
positive statute on the point. It is Section 
305 of the Taft-Hartley Act,“ which reads 
as follows: 

“STRIKES BY GOVERNMENT EM- 
PLOYEES—SEC. 305. It shall be unlaw- 
ful for any individual employed by the 
United States or any agency thereof includ- 
ing wholly owned Government corporations 
to participate in any strike. Any individual 
employed by the United States or by any 
such agency who strikes shall be discharged 
immediately from his employment, and shall 
forfeit his civil service status, if any, and 
shall not be eligible for reemployment for 
three years by the United States or any 
such agency.” 

The unions themselves subscribe to the 
policy that public employees have no right 
to strike. The constitution of the Interna- 
tional Association of Fire Fighters, AFL, 
reads as follows: 

“We shall not strike or take active part 
in any sympathetic strike, since the work 
of fire fighters is different from that per- 
formed by any other workers, as we are 
employed to perform the duties of protect- 
ing the life and property of communities 
in case of fire or other serious hazard.” 

The National Federation of Federal Em- 
ployees declares in its constitution: “Under 
no circumstances shall this Federation en- 
gage in or support strikes against the Gov- 
ernment.” 

The American Federation of Government 
Employees, AFL, affirms: “We oppose and 


will not support strikes against the United 
States Government.” 

The United Federal Workers, CIO, de- 
clares that: “While the United States Fed- 
eral Workers of America, recognizes that 
strikes and picketing may be used legiti- 
mately to secure the objects of organized 
labor generally, it realizes that these meth- 
ods are not applicable or desirable for 
government workers, and therefore does not 
use them.” 

The constitution of the State, County and 
Municipal Workers, CIO, sets forth this 
clause: “It shall not be the policy of this 
organization to engage in strikes as a means 
of achieving its object.” 

The American Federation of State, County 
and Municipal Employees, AFL, while not 
using the word “strike” in its constitution, 
by indirection takes the position that it does 
not sanction such method, for it states: 


“The methods of obtaining the objectives 
of this federation shall be by petitioning, 
by creating and fostering sentiment favor- 
able to the proposed reforms, by cooperat- 
ing with the state and local officials, by 
promoting legislation and by other lawful 
means.” 

The conclusion seems to be inescapable 
that a public employee has no right to strike. 
This seems to be borne out by the state- 
ments of persons of high office in the gov- 
ernment and im the states, by the court 
decisions, by legislative declaration of public 
policy, by positive state statute and, last 
but not least, by the very statute of the 
United States itself. 


Right to Picket 


There is a wide divergence of opinion 
concerning the right of a public employee 
to picket. Generally, the decisions and 
opinions follow three classifications: (1) 
since a public employee may not strike, he 
has no right to picket; (2) even though the 
public employee may not strike, he may 
picket so long as he does not interfere with 
the functions of government; and (3) where 
the government or any of its political sub- 
divisions are engaged in a proprietary func- 
tion, the public employee may picket. 

The court, in Jewish Hospital of Brooklyn 
v. Doe et al.” enjoined striking public em- 
ployees from picketing against a charitable 
hospital. The court, in Petrucci v. Hogan.™ 
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issued an injunction against picketing, in 
the following language: 

“There is nothing inherently illegal in 
picketing for purpose of inducing the em- 
ployer to employ only union labor. . 
This, however, would presuppose a situa- 
tion where the employer is free to contract 
with such union, regardless of restrictions 
imposed either by the Constitution or stat- 
ute. The City is not at liberty to act in 
derogation of the provisions of the Con- 
stitution or the Civil Service Law, and 
picketing that has for its ultimate object 
establishment of a ‘closed shop’ wherein 
only those shall be employed who are mem- 
bers of the union cannot be viewed as legal.” 


In City of Houston v. Duncan™ the court 
issued an order temporarily restraining 
“union members, their several officers, agents, 
servants, employees and attorneys, and all 
persons in active concert or participation 
with them, from picketing, from establish- 
ing a picket line, and from maintaining a 
picket line at or near any city property or 
building.” 

In a strike by public employees against 
the City of Yonkers, the Supreme Court, 
at special term in Westchester County on 
May 5, 1949, in the case of City of Yonkers 
v. International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers, A. F. 
of L. et al. (unreported), issued a temporary 
injunction restraining the officers, agents, 
members and employees from picketing. 


The City Attorney of Milwaukee, in an 
opinion dated January 3, 1943, to the Com- 
missioner of Public Works of that city, 
concerning the striking city employees’ right 
to picket, advised as follows: 

“There is no such a thing in law as peace- 
ful picketing that has for its object pre- 
venting the public at large from going to or 
from governmental buildings, or taking ad- 
vantage of the facilities which have been 
governmentally established for their benefit. 
It isn’t a question of peaceful picketing. 
Picketing, peacefully or otherwise, cannot 
be resorted to by city employees. Bg 

A summary of the doctrine underlying 
the decisions and opinions heretofore stated 
indicates that, there being no lawful right 
to strike by a public employee against the 
government, the state or its political sub- 
divisions, it follows that where persons 
assemble in an illegal strike for the purpose 
of picketing or preventing the performance 
of work by others, such picketing is illegal 
and may be restrained. 


In New York State, at least, it may well 
be that such assemblage constitutes an un- 
lawful assembly, under Section 2092 of the 
Penal Law, which provides that any assem- 
blage of persons 

“With intent to carry out any purpose 
in such a manner as to disturb the public 
peace; or 

“Being assembled, attempt or threaten 
any act tending towards a breach of the 
peace, or any injury to person or property, 
or any unlawful act; 


“Such an assembly is unlawful and every 
person participating therein by his pres- 
ence, aid or instigation, is guilty of a mis- 
demeanor.” 

However, in Society of New York Hospital 
v. Hanson™ the state Supreme Court, while it 
issued an injunction against a strike by em- 
ployees of a hospital, refused to extend the 
injunction so as to enjoin peaceful picketing. 
The ruling in this case said in part: 


“Inasmuch as peaceful picketing has con- 
sistently been held by our highest courts to 
be an exercise of the constitutional right of 
freedom of speech, this court does not feel 
that defendants should, at this time at least, 
be enjoined from picketing, provided, how- 
ever, that the picketing be done in such 
form as will not deter persons having busi- 
ness or professional relations with the hos- 
pital from crossing the picket line; and 
provided, further, that such picketing does 
not otherwise interfere with the hospital’s 
functions.” 

The Society of New York Hospital v. Han- 
son case is illustrative of that line of reason- 
ing which will permit picketing by striking 
public employees, provided the picketing 
does not interfere with the functions of the 
public agency. 

In the Village of Celina, Ohio, the public 
employees of the municipally owned light- 
ing plant struck, and thereafter maintained 
a picket line at the power plant owned by 
the village. The board of trustees of the 
village sought an injunction whereby the 
public employees would be enjoined from 
picketing the plant. The court, in Village of 
Celina v. Now™ refused to issue such in- 
junction, upon the ground that the village 
was performing a proprietary function as 
distinguished from a governmental function, 
holding further that, where a municipality 
is acting in a proprietary capacity, it stands 
on the same footing as any individual and 
is liable to the same law as any individual. 





% Footnote 30, supra. 
33 Footnote 28, supra. 
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To distinguish between governmental and 
proprietary functions of a municipality, the 
court laid down these tests: 


“First of all, let us ascertain the tests 
whereby these distinctions are made. In 
performing those duties which are imposed 
upon the state as obligations of sovereignty, 
such as protection from crime, or fires, or 
contagion, or preserving the peace and 
health of citizens and protecting their prop- 
erty it is settled that the function is govern- 
mental, and if the municipality undertakes 
the performance of those functions, whether 
voluntarily or by legislative imposition, the 
municipality becomes an arm of sovereignty 
and a governmental agency and is entitled 
to that immunity from liability which is en- 
joyed by the State itself. If, on the other 
hand, there is no obligation on the part of 
the municipality to perform them, but it 
does in fact do so for the comfort and con- 
venience of its citizens for which the city is 
directly compensated by levying assessments 
upon property, or where it is indirectly 
benefited by growth and prosperity of the 
city and its inhabitants, and the city has 
an election whether to do or omit to do 
those acts, the function is private and pro- 
prietary. 


“Another familiar test is whether the act 
is for the common good of all the people 
of the state, or whether it relates to special 
corporate benefit or profit. In the former 
class may be mentioned the police, fire and 
health departments, and in the latter class 
utilitiés to supply water, light and public 
markets.” 


The reasoning in the Celina case presents 
a real problem. On the one hand it would 
appear to be sound. For, if government 
takes on more and more proprietary func- 
tions, it tends to pre-empt private and 
individual enterprise. If it does this, should 
it be any less subject to the duties and 
responsibilities of the individual who for- 
merly performed these functions? If it is 
conceded that the government is less re- 
sponsible than the individual in such cases, 
the employees have lost a valuable right in 
the transformation. 


On the other hand, unless the position is 
taken that a public employee has no right 
to strike against the government or any of 
its political subdivisions and, hence, no right 
to picket, the government and its agencies 
will then be placed in the position where 
the picket and the picket line may well 
interrupt and interfere with the functions 
of government, causing chaos and anarchy. 


Rights of Public Employee 





Conclusions 


While the public employee in most cases 
enjoys civil-service status, or protection under 
the merit system, nevertheless, a vast num- 
ber do not. 


Those public employees who are in the 
civil service or under the merit system have 
generally (a) tenure, (b) preferential treat- 
ment as to promotion, (c) freedom from 
discharge, demotion or fine, without the 
benefit of notice of the preferment of charges 
against them, and usually an opportunity 
of a hearing, (d) recourse to the courts 
on. appeal from a decision of discharge, 
demotion or fine and (e) retirement privi- 
leges and pensions. 


As to the public employees in the cate- 
gory mentioned in the preceding paragraph, 
it may be said that they enjoy greater bene- 
fits, more lasting tenure and greater secur- 
ity, financially and otherwise, than employees 
engaged in private enterprise, and for that 
reason no parallel or analogy can be drawn. 


The public employee not within the pro- 
tection of the civil-service laws or otherwise 
under the merit system is in a more vulner- 
able position than the employee in private 
enterprise at the present time. Such public 
employee, in effect, and for all practical 
purposes, has no rights whatsoever. 


Would the problem be solved if every 
public employee obtained the benefits gen- 
erally provided for by the civil-service laws 
or merit system? Categorically, the answer 
may well be yes. How about the public? 
If all public employees had civil-service 
status, with all of the rights mentioned, in 
the very nature of things the elected officials 
would be more responsive to public thinking 
and demand. How much time would the 
elected public official have for the purposes 
of making and carrying out policy, if he 
were overburdened with administrative de- 
tail? It would seem to be wiser, therefore, 
to permit the elected official to appoint the 
necessary number of deputies to assist him 
in administering the office, and yet adhere 
to the policy established. If the deputy re- 
fuseg. to carry out the policy of his superior, 
the elected public official, it would seem 
wiser to grant power to the elected public 
official to dismiss his deputy, and such dis- 
missal should be final. 


Therefore, it is not feasible to give every 
public employee civil-service status. The 
line must be drawn somewhere, in the public 
interest. After that line has been deline- 
ated, all other public employees should enjoy 
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the rights itemized at the head of this 
chapter. 

This, I believe, would accomplish the 
first great step in establishing better rela- 
tions between the public employee and his 
governmental employer. 

From that point on, public employees 
should be permitted to organize for the 
usual purposes and benefits normal to em- 
ployee organizations, except that of the 
right to strike. 

No harm could come from these organ- 
izations. On the contrary, the organiza- 
tions, through their representatives, and the 
governmental employer, that is, the de- 
partment heads, could well adjust most of 
the grievances which arise. A better under- 
standing would prevail, since the organiza- 
tions in presenting their viewpoints to the 
governmental employer would also have the 
opportunity of having presented to them the 
attitude, as well as the problems, of the 
administrator or department head. 

In time a modus operandi would be estab- 
lished between the organizations of public 
employees and their governmental employer. 
A pattern of public employee-public em- 
ployer relationship would be established. 

Through his organization, the public em- 
ployee would have an opportunity to edu- 
cate his employer—who in the final analysis 
is the public—concerning any inequities 
which he believes he suffers, as compared 
to those engaged as workers in private en- 
terprise, with relation to wages, hours and 
working conditions. 

It must be remembered thai at the pres- 
ent time such opportunity is not common to 
the public employee. As a matter of fact, 
to do this may well be considered insub- 
ordination or “conduct detrimental to the 
service” and cause for dismissal. 

It must not be taken for granted that, 
because the public employee has no right to 
strike and in many instances is penalized if 
he does so, and can, apparently, always be 
enjoined from striking, he has no grievance. 
It may well be that, under the same cir- 
cumstances, if he were a private employee, 
he would have been justified in striking. 

What remedy must be afforded the public 
employee if he is denied the right to strike? 
Given the right to organize, it should follow 
that his organization and its representatives 
should be given the right to formulate, with 
the governmental employer, rules and reg- 
ulations governing the conditions of employ- 
ment. Such rules and regulations formulated 
and agreed upon would at the very begin- 


ning eliminate the possibility of grievances 
and disputes. 

At the present time and in most cases, 
the administrator-or department head has 
the power and authority, unilaterally, to 
lay down the rules and regulations govern- 
ing the conditions of employment. While 
this may be a departure from the estab- 
lished practice or present laws, government 
must not forget that it is in competition 
with private enterprise in recruiting em- 
ployees and, if the private employer offers 
greater inducements, the government serv- 
ice will suffer, since it will attract unto 
itself the least efficient and those discarded 
by the private employer. 

The approach must be realistic. It can 
well be reasoned that the public employer, 
ultimately the people themselves, are will- 
ing to pay and give equal consideration to 
the wants of the public employee as they, 
the people, desire for themselves. 

A great cause of complaint at the pres- 
ent time is the fact that public employees 
doing like work do not receive like wages, 
and like working conditions do not prevail. 
There is actually nothing that the public 
employee can do about this condition. It 
is a cause of discontent. 

To illustrate, it is common knowledge 
that the greatest harm to our public-school 
system comes from the fact that the public- 
school teachers feel themselves greatly ag- 
grieved and discriminated against because 
of the lack of uniformity in their wage 
structure. 

The government employer, in the interest 
of good government and efficiency, should 
welcome the opportunity to remove such 
unhappy situations. 

It is not intended that these conclusions 
should be exhaustive on the subject. What 
is intended to be demonstrated is this—that 
in lieu of the great economic weapon of 
the strike, granted and conceded as the 
right of the private employee but not that 
of the public employee, a substitute must 
be found. 

Perhaps that substitute is best summed 
up as follows: 

“Government should provide adequate 
machinery for cooperation, to remove causes 
of grievances, and promote the solution of 
problems and development of morale in 
the service. Officials should establish within 
their departments and agencies divisions of 
personnel management to operate such ma- 
chinery in collaboration with employee rep- 
resentatives.” “ [The End] 





# Op. cit., footnote 1, Chapter VIII. 
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NEGOTIATING PENSIONS 





at the Bargaining Table 


By FRED W. CLIMER — — — — Vice President, The Goodyear Tire 


& Rubber Company, Akron, Ohio 





Mr. Climer delivered this address 

before the Chamber of Commerce 

pension conference in Cincinnati 
on March 29 


N the comparatively short history of 

collective bargaining in American indus- 
try there has been no problem thrown on 
the bargaining table more important, more 
perplexing or more fraught with the likeli- 
hood of misunderstanding than that of pen- 
sions. While we read in the papers every 
day of new settlements of the issue, or of 
strikes over the lack of settlement of it, the 
number of companies which have so far 
arrived at a settlement of the pension prob- 
lem is very small compared to the total of 
such companies. 

There is danger that companies who have 
not yet met the issue may hear the story 
of how some other company has met it and 
decide that that is just what they should 
do. There is no one way to settle the pen- 
sion issue just as there is no one way or no 
best way to settle any issue which becomes 
involved in collective bargaining. How the 
pension issue is to be settled depends en- 
tirely upon the special circumstances in- 
volved. We at Goodyear are of course glad 
that we have the issue settled and are not 
only willing but anxious to tell just what 
we did and how we did it, but we do so 
with the firm belief that what we did and 
how we did it might not by any means be 
the right or best solution for some other 
company. 

With that word of caution, I believe I 
can be of most service by giving you a 
factual narrative of just what we accom- 
plished in bargaining sessions which started 
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in Cincinnati last August 1 and which pro- 
ceeded with short intermissions until we 
signed a pension and insurance agreement 
and a one-year extension of our basic work- 
ing agreement with the United Rubber 
Workers, CIO, in Akron on February 5. 


Background 
of Goodyear Pension Plan 


Let me give you some of the background 
of the pension situation at Goodyear. The 
company put into effect in 1916 a noncon- 
tributory pengion plan for all employees. 
This plan, amended and modified from time 
to time, provided, for all years of service 
prior to April 1, 1940, an annual pension 
of one per cent of aggregate earnings during 
the period of an employee’s continuous serv- 
ice with the company up to that date, using 
1939 earnings for all years of service prior 
to 1940. This plan had been frozen orig- 
inally as of January i, 1937, the effective 
date of the Federal Social Security Act, 
but was later extended to April 1, 1940, on 
which date we announced a contributory 
annuity plan for salaried employees with 
earnings in excess of the amounts covered 
by the social security law. The extension 
of the plan from January 1, 1937 to April 1, 
1940, however, applied to all employees. 
This plan provided further that the com- 
pany would deduct from the pension arrived 
at by the one per cent formula one half of 
the social security benefits, on the theory 
that the company had provided by taxation 
one half of such benefits. 

Obviously, as time progressed, the pensions 
granted under this plan became less and 
less adequate since first no minimums were 
provided and second only service and earn- 
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ings with the company prior to April 1, 1940 
were recognized. 


In June, 1948, when our second company- 
wide basic contract was negotiated with the 
United Rubber Workers the question of 
pensions was raised. At this time the courts 
had not yet decided that pensions were to 
be bargained. We mentioned that fact but 
also stated that though we were not satis- 
fied with the adequacy of our pension pro- 
gram we were not at that time ready or 
willing to discuss the matter. This con- 
tract, while it ran until February 10, 1950, 
provided for one wage reopening by either 
party, to be exercised after sixty days’ no- 
tice to the other party, but not prior to 
April 17, 1949, 


On April 19, the union exercised its right 
to open the contract, demanding a twenty- 
five-cent per hour wage increase and a pen- 
sion plan; as a result of those demands 
negotiations started in Cincinnati on Au- 
gust 1, 1949. During the six days of those 
negotiations, the union presented its reasons 
for a wage increase, but the company de- 
nied a raise. On the matter of pensions, 
we stated that we were in no position then 
to make an offer; but for about a day and 
a half the generalities of pension plans were 
discussed with no agreements being reached. 
By mutual consent the negotiations were 
adjourned, subject to resumption on five 
days’ notice from either party to the other. 
You will recall that at that time there had 
been no settlements, either of wages or pen- 
sions, of any importance in American indus- 
try, but that the question of wages, pensions 
and insurance was being discussed with some 
heat in the steel industry and at Ford. 


The union requested that negotiations resume 
on September 28 in Buffalo, and we agreed. 
In the time between August 6 and Septem- 
ber 28, the Ford pension settlement had 
been signed and the President’s fact-finding 
committee on the steel industry had re- 
ported. When negotiations resumed, the 
company was ready to negotiate a pension 
plan but not a wage increase. Almost four 
weeks were spent in Buffalo in this series 
of negotiations. Neither the union nor the 
company had any pension plan to propose. 
After ten days, the union dropped its wage 
demands and the company indicated a will- 
ingness to contribute an amount of money 
annually, equal to ten cents per hour worked 
tor some past period; however, it suggested 
an adjournment so that actuarial studies 
could be made and the company could be 
prepared to submit a detailed pension plan 
with figures on its cost and proposals as to 
the amount to be allocated to insurance. 
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The union at this time realized that fur- 
ther studies would be necessary before final 
agreement could be reached, but it was 
unwilling to adjourn without a stipulation 
which would bind the company to a con- 
tribution of ten cents per hour worked from 
then on, the money so accumulated to be 
spent on pensions and insurance. This the 
company was unwilling to do. While it 
was interested in working out the best pen- 
sion plan possible with fixed benefits, it was 
impossible to fix the benefits and at the 
same time fix the costs. In those negotia- 
tions many other fundamentals were also 
unsettled, most important of which were 
(1) whether the plan would be contributory 
or noncontributory; (2) whether the ben- 
efits would bear any relationship to federal 
social security; (3) how the plan would be 
funded and administered; and (4) for what 
period of time the pension and insurance 
contract would run. 


The company also proposed that either 
the parties jointly hire an actuary to ac- 
cumulate the data necessary or the parties each 
hire one and the two proceed jointly. The 
union accepted neither of these proposals; 
but finally a stipulation was signed, where- 
by the following was accomplished: 


(1) The union withdrew its wage demands. 


(2) The company committed itself. to con- 
tribute, beginning with the date on which the 
final pension and insurance contract was 
signed, ten cents per hour worked, toward 
establishing a pension and insurance pro- 
gram, but whether the contribution continued 
at an amount more or less than that figure 
was to depend on the type of plan finally 
adopted. 


(3) The company was to present a plan 
as soon as possible—not later than Novem- 


ber 29. 


It might be of interest to point out that 
before this stipulation was signed the steel 
strike had started. Needless to say, between 
the signing of that stipulation and Novem- 
ber 29, we worked like beavers. When we 
resumed bargaining, most of the steel com- 
panies had settled or were in the process of 
doing so. We had before us, therefore, two 
main settlements, steel and Ford. Upon 
the resumption of negotiations on Novem- 
ber 29, in Akron, the union proposed a 
plan which would provide for those aged 
sixty-five, with twenty-five years of service, 
$67 per month exclusive of social security, 
but not less than $100 per month including 
social security benefits, with forty-year 
funding for past service liabilities, and with 
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joint company-union administration of the 
plan and funds. 

The company proposed almost the identi- 
cal plan for pensions as that adopted by 
the Steel Workers and the Bethlehem Steel 
Company, with a two-year extension of our 
basic working agreement. 


Provisions of Goodyear’s Contract 


The only real battle in those final negotia- 
tions developed over the treatment of social 
security. The union maintained that it was 
unfair for the company to claim credit for 
a noncontributory plan and then deduct 
from its pension benefits the amount of 
social security provided by the workers’ 
own contributions. Without going into more 
of the details, we arrived on February 5 at 
a contract which provided in the main as 
follows: 

(1) One hundred dollars per month at age 
sixty-five with twenty-five years of service, 
or one per cent annually of aggregate earn- 
ings, using 1939 earnings for all years of 
service prior to 1940, whichever is greater, 
with proportionate minimum benefits for 
years of service more than fifteen but less 
than twenty-five. 

(2) All social security benefits to be in- 
cluded in the above benefits until those 
social security benefits are increased, after 
which all such benefits will be included in 
the guaranteed minimums, but only one half 
will be included in benefits due under the 
one per cent formula of the company plan. 

(3) Retirement not to be compulsory be- 
cause of attainment of any age but employees 
working after age sixty-eight cannot add to 
their benefits or minimum guarantees by serv- 
ice or earnings accumulated after attaining 
that age; the company having the right to 
retire employees after age fifty-five who are 
not performing their jobs satisfactorily or 
who are unfit for transfer to some other job. 

(4) Fifty dollars per month guaranteed 
for permanent total-disability cases after 
fifteen years of service, regardless of age, 
or the amount to which they might be en- 
titled by the formula, whichever is greater. 

(5) Early retirement after age fifty-five, 
with the consent of the company, with no 
minimum guarantee and actuarially scaled- 
down benefits. 

(6) Guarantee that the company will fund 
irrevocably all pensions as they are granted, 
with no other restrictions on the company 
funding, if it so desires. 

(7) Administration of the plan and the 
funds to be solely by the company, with 
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the right of appeal to the grievance pro- 
cedure, including the impartial umpire. 

(8) The pension and insurance contract 
to become effective April 1, 1950, contingent 
on approval of the shareholders of the com- 
pany and of the Bureau of Internal Revenue. 

(9) The pension and insufance contract to 
remain in effect for five years, subject to can- 
cellation by the company after two years. 


(10) The basic working agreement to be 
extended with a few slight modifications 
for one year, or until February 10, 1951. 

Under the plan, the company also took 
over the entire cost of the group life insur- 
ance, leaving all other forms of social insur- 
ance on a voluntary and entirely contrib- 
utory basis. The life insurance program 
provides for an employee an amount of such 
insurance approximately equal to a _ year’s 
wages. When an employee is pensioned the 
amount of this insurance is reduced to one 
half and still carried by the company. 


Controversial Issues 


It occurs to me that some comment on 
three phases of the settlement might be of 
interest in view of the controversies that 
have occurred and are occurring regarding 
them. I refer to the noncontributory fea- 
ture of our plan, the deduction of only one 
half of the social security benefits as far as 
the formula is ,;concerned, and the matter 
of sole company administration. 

First, on the noncontributory feature, let 
me point out that our old plan in effect 
when negotiations started was noncontrib- 
utory. While it is not impossible, it is prac- 
tically difficulty to associate benefits under 
a contributory plan to social security ben- 
efits, and that latter we considered to be 
of paramount importance. Then there is 
no good answer which we could find to the 
union’s argument that the employee’s con- 
tribution to a company pension plan is sub- 
ject to income tax, while the company’s 
contribution is free from such tax. And 
finally, while we think there is plenty of 
merit in having employees contribute to 
their company’s pension plan, we were faced 
with the very realistic fact that both Ford and 
the steel industry had settled on a noncontrib- 
utory basis. So under all those considera- 
tions we dropped the contributory idea. 

When we agreed to deduct only one half 
of the social security from any pension ben- 
efits where the one per cent formula grants 
more than the guaranteed minimum, we 
departed from what was then the pattern and 
did so only after long deliberation. Here 
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again our old plan contained just that pro- 
vision. We granted, too, the merit in the 
union argument that there is something 
unfair in deducting from the benefits pro- 
vided by a noncontributory company plan 
benefits for which the employee pays. You 
will note also that our formula is aggregate 
earnings, using 1939 for years of service 
prior to that, whereas the steel industry’s 
formula is based on the latest ten years’ 
earnings times years of service. Because 
of that difference in formula, actual cost 
under our plan will vary little from what 
it would have been had we adopted their 
plan. Future events could make our cost 
less and, should they take a certain turn, 
they could make our cost greater. 


Now, as to the joint-administration prob- 
lem, let me say first that we are fortunate 
in dealing with the United Rubber Workers. 
They are sound, realistic and reasonable, 
and on this particular question there was 
very little argument. We pointed out that 
there could be no merit in a demand for 
joint administration of the funds when the 
company was supplying all the money, and 
that there would be as much sense in a 
demand that there be a union committee 
charged with the job of working with our 
treasurer to see that he procured properly 
the funds to meet our payrolls. This argu- 
ment seemed to handle the problem. 





Conclusion 


In conclusion, I would like to say for 
those who have not yet been through pen- 
sion negotiations, but who are faced with 
that unpleasant task, three things which I 
believe to be of utmost importance. One, 
before you start negotiations, be well pre- 
pared with the best actuarial figures on your 
own situation that you can possibly get. Two, 
when you have concluded your agreement 
be sure it is well drafted. It is a very diffi- 
cult job to put down in a contract the proper 
words to cover just what you agree to. This 
is important, of course, in any agreement, 
but these pension agreements may last in 
their fundamentals tor many years. There 
are many ramifications, and the wording 
should be clear, concise and difficult of any 
other than the intended interpretation. Third, 
much has been said about the effect on the 
over-all economy of this pension movement. 
I don’t profess to know too much about 
that part of the problem, but I am sure that 
no company should put into effect a pen- 
sion plan unless it is well thought out, and 
unless it has as many financial safeguards 
as possible. It should be one that meets 
the specific need of the company and its 
employees rather than one that follows a 
pattern set by someone else. [The End] 





PUBLIC EMPLOYMENT | 


Approximately forty of every 1,000 persons in the United States were publicly 
employed in October, 1949, according to a report issued recently by the Bureau of 
the Census. More than two thirds of these—twenty-eight per 1,000 of the popula- 
tion—worked for state and local governments, while the other twelve were civilian 
employees of the federal government. 


The number of governmental workers ranged from less than thirty per 1,000 
inhabitants in Arkansas, Kentucky, Mississippi, North Carolina and West Vir- 
ginia, up to over fifty per 1,000 in Colorado, Montana, Nevada, New Mexico, 
North Dakota, South Dakota, Utah and Wyoming. In the District of Columbia, 
public employees numbered more than one fourth of the population. 


Public employees—federal, state and local—numbered 6,203,000 in October, 
1949. This figure was substantially the same as that for April, 1949, but was three 
per cent more than the October, 1948 level. Public payrolls were at a record level 
of $1,406 million for October, 1949, two per cent higher than the April, 1949 total 
and six per cent higher than for October, 1948. | 





The federal government accounts for one third of all public employment in 
the nation. The proportion accounted for by the federal government ranges from 
less than one sixth in seven states to over forty per cent in three states. 
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RECENT PENSION PLAN 


SETTLEMENTS 


By OWEN FAIRWEATHER 


THIS ARTICLE IS BASED ON AN ADDRESS BY THE AUTHOR, OF THE 
CHICAGO LAW FIRM OF SEYFARTH, SHAW & FAIRWEATHER, BEFORE 
THE ILLINOIS STATE CHAMBER OF COMMERCE PENSION CLINIC. 





HE current pension question which has 

recently been projected into the collec- 
tive bargaining arena has its immediate 
roots in intense political rivalry among 
labor union leaders. 


Looking back to 1946, we find Philip 
Murray, with the help of Harry Truman, 
negotiating a wage increase of eighteen and 
one-half cents an hour with the steel in- 
dustry, in the White House. In that year, 
John L. Lewis obtained a raise of eighteen 
and one-half cents an hour and the Krug- 
Lewis Agreement which established the 
United Mine Workers’ Health and Welfare 
Fund requiring a five-cent royalty per-ton 
contribution to be paid by the mine opera- 
tors. In 1947, there were further wage 
increases for the steelworkers and the same 
wage increases for the mine workers; but, 
in addition, the mine workers received a 
higher contribution from the mine opera- 
tors for the welfare fund. In 1948, the 
same thing occurred—the royalty per ton 
reached twenty cents. The prestige John 
L. Lewis acquired because of the Mine 
Workers’ Welfare Fund began to needle 
Philip Murray and the steelworkers. The 
tension caused by this rivalry exploded. 
Murray simply had to catch up to Lewis 
or lose the respect of his constituents. For 
this reason, undoubtedly, he backed up on 
the pledge he made in 1948 to limit dis- 
cussions with the steel industry during 
1949 to “rates of pay” and “insurance mat- 
ters” only. He dramatically put the pen- 
sion issue before the fact-finding board 
established by Truman and, as a result of 
his insistence and the ultimate decision of 
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this board, the pension issue has been 
prematurely cast into collective bargaining. 
This has created general confusion because 
management and union representatives, by 
and large, have not been prepared to handle it. 

Philip Murray not only had Lewis as a 
rival on the pension and welfare front, but 
also Walter Reuther. Reuther jumped in 
when he saw the pension issue coming to 
a head, and negotiated a pension contract 
with the Ford Motor Company. What’s 
more, he did this without a strike. In- 
terestingly enough, the pension program 
which he agreed to was not as adequate 
from an employee standpoint as the pen- 
sion plan offered. to the UAW-CIO by the 
Ford Motor Company in 1947. 


In any event, when the smoke of the 
first round had cleared, we found “pension 
patterns” in two large industries—the steel 
industry and the automobile industry. The 
collective bargaining patterns in these two 
industries have traditionally been the bell- 
wether patterns for collective bargaining 
in industry generally. Since both of these 
industrial patterns were set at the same 
time, the pension problem became a magni- 
fied problem that much sooner. 


Early History 


To understand this current pension prob- 
lem, facing large and small companies alike, 
we must very briefly consider two of its 
historical aspects. 

First we should remember that manage- 
ments themselves planted the pension seed 
which has just grown to a full-size tree. 
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The first pension plans were company in- 
stituted. It was about 1900 when the first 
large company-instituted pension plans were 
established in industrial concerns. Carnegie- 
Illinois Steel Company had one of the first. 
Other companies followed suit and there 
was a rather rapid growth in such plans. 


In 1937, the Social Security Act was 
passed. The pension benefits provided un- 
der many company-instituted pension plans 
were revised and reduced in the belief that 
the full company pension should not be 
pyramided on top of the social security 
pension payments. Immediately, we had 
an interesting result. Substantial portions 
of the large reserves which had been estab- 
lished by these companies to take care of 
the pension obligation were no longer needed 
after the benefits were reduced. Therefore, 
reserve funds which had been set up to pay 
pension payments and which had been 
taken as proper tax deductions could be 
used by the company for other purposes. 
This tax avoidance caused revisions in the 
Internal Revenue Code a few years later, 
to the effect that reserves set up to pay 
the pension obligations as they came due 
would have to be deposited in a trust if 
such reserves were to be taken as tax 
deductions. By this requirement, the money 
thus set aside as a reserve could not return 
to the company for other uses, regardless 
of what happened. 


The fact that trusts were required to 
close the door to possible tax avoidance 
did not, however, stop the growth of com- 
pany-instituted pension plans. In the two 
years immediately after this Internal Reve- 
nue Code change, 3,363 plans were intro- 
duced by company managements. This was 
almost three times as many plans as had 
been introduced in the prior forty-two years. 


Thus, the modern pension problem is 
not a radically new trend toward socialism, 
but is rather a broadening out of a pattern 
of pension benefits for employees which 
was started by managements themselves 


back in 1900. 


Early Union Attitude 


The second part of the background, we 
must notice, is the early attitude of labor 
union leaders toward pensions. Years ago, 
when Samuel Gompers was the spokesman 
for the labor movement, we find an in- 
tense union hostility toward pensions for 
employees. Gompers claimed that a pension 
was a device designed to chain the employee 
to an unsatisfactory job. He and other 
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leaders campaigned very strenuously against 
such programs. 


In part, the opposition of the labor 
union leader came from the fact that pen- 
sions were often introduced by manage- 
ments to avoid the organization of their 
plants by labor unions. Realizing this, 
unions in the early days did a very inter- 
esting thing. They introduced pension 
plans for their own members. Union pen- 
sion plans were introduced in the railroad, 
printing, carpenters and bricklayers unions 
and in many of the old-established AFL 
crafts. The unions obtained, by introduc- 
ing pensions for their members, a very 
significant by-product: almost complete 
discipline over their members. If the em- 
ployee violated the instructions of the 
union leader, he would jeopardize or lose 
his pension rights. Therefore, he did ex- 
actly what he was told. 


This disciplinary and organizational as- 
pect of pensions for union members found 
its culmination in the United Mine Workers’ 
Welfare Fund. There we have a pension 
program, worked out by Jchn L. Lewis 
and Secretary Krug of the Department of 
the Interior, which required the contribu- 
tion of a per-ton royalty to a fund; the 
fund is administrered by tripartite trustees: 
one public, one union and one management 
trustee. However, the fact is that the 
fund is completely controlled by the union. 
Furthermore, it is necessary to be “a mem- 
ber of the Mine “Workers in good stand- 
ing” to receive benefits from the fund. 
As a result, this pension program strength- 
ened union discipline over the employees, 
and this is one of the reasons that Lewis 
wants to retain it in its present form. The 
possibility of greater discipline by unions 
over their members, if they can gain control 
over the pension fund and make member- 
ship in good standing in the union a re- 
quirement for a pension, is an aspect of the 
pension program we must always keep in 
mind. For example, we must consider with 
great care the United Automobile Workers 
Union’s current request that a board of 
three trustees, or joint trustees, be estab- 
lished to administer the pension program 
and decide all policy questions which arise 
from time to time. If the policy matters 
are not resolved to the satisfaction of the 
two groups, the matter is submitted to an 
impartial! third person for decision. This 
means that the third party settles policies 
for a company, which is quite a different 
thing from deciding a question of interpre- 
tation under a contract. 
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Where it is claimed by the union that the 
company has not followed a contractual 
commitment, most companies have no objec- 
tion whatsoever to arbitrating a question 
of interpretation. Hence, there is a request 
for joint policy control, much broader than 
arbitrating a dispute, such as that involved 
in this three-trustee arrangement that the 
United Automobile Workers and other 
unions are attempting to sell with their 
pension programs. 


Existing Retirement Plans 


Let us examine briefly the Ford pension 
settlement. It was at first considered the 
basis for the UAW-CIO pension pattern. 
In that pension plan, as you undoubtedly 
know, a $100-a-month pension is provided 
after thirty years of service. The employee 
who retires with less than thirty years re- 
ceives one thirtieth less than $100 for every 
year he is short of thirty. 


In contrast, in the steel industry we have 
a different benefit formula. There the em- 
ployee receives a $100 minimum pension 
after twenty-five years of service. The fact 
that a worker earns a pension of $100 with five 
years less service under the “steel” plan 
increases the cost of this plan substantially. 
In addition, the “steel” plan provides a 
“one per cent” addition above the $100 
minimum. That is, the employee receives 
one per cent of his average annual earnings, 
multiplied by his years “of service. This 
formula may produce a pension above $100 
for the higher-paid employee and the em- 
ployee with substantial service at the time 
he retires. 


The fact that the basic benefit formula 
established in the steel industry is some- 
what better than the settlement of Reuther’s 
UAW-CIO in the Ford Motor Company is 
already causing some rumbling in the auto 
union. It is trying now to convert its 
formula or pattern so that it will have a 
new twist. The new plan is for $100 after 
twenty-five years, or $70 plus social security, 
whichever is higher. (In both the Ford 
and steel plans, the social security payment 
is deducted from the pension paid by 
the company.) Now, however, the Auto 
Workers are making this change in their 
plan and are asking that the $70 be given 
“on top of” the amount of the social se- 
curity payment. 


The Auto Workers are already adjusting 
for the fact that Philip Murray outdid 
them somewhat in the steel settlement and 
are anticipating future increases in social 
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security payments which they want in ad- 
dition to the pension. 

In these pension settlements, there is one 
feature the importance of which is some- 
times overlooked. This is the disability 
feature. The Ford disability pension is $50 
a month for life if the employee is totally 
disabled. However, the employee must have 
thirty years of continuous service and be 
fifty-five years of age or older. With those 
two requirements, the cost impact or cost 
risk is not so significant. 


Under the steel plan, however, we have 
a considerably broader disability program. 
The disabled employee needs only fifteen 
years of service to qualify for $50 a month 
until he reaches age sixty-five; after that 
he will receive the pension he otherwise 
would have been entitled to. This could be 
very expensive if several employees were 
disabled at once, particularly where the 
employee group is small. 


A company cannot get even reasonably 
accurate estimates on disability costs and, 
hence, in this part of the plan it is as- 
suming a cost risk of unknown size; many 
companies, therefore, are attempting to con- 
vert the disability pension payment to what 
is known as the “actuarial equivalent” of 
the pension the employee could have re- 
ceived at sixty-five. This permits controlled 
cost estimates on the entire program. 


Compulsory Retirement 


The attitude of the unions on compul- 
sory retirement is different. We find from 
the Ford plan that the UAW-CIO is not 
objecting to the idea of compulsory retire- 
ment at a particular age. The age for 
compulsory retirement has been set at sixty- 
eight in the Ford settlement, and this union 
is proposing to other companies agreements 
containing an automatic retirement age. 


In considering this problem, we must 
remember that the earlier the employee re- 
tires the higher is the cost of the pension 
program. Actually, the UAW-CIO believes 
that in time the automatic retirement age 
will be established at an earlier and earlier 
age as we move into the “economy of 
plenty,” as they call it. The union spokes- 
men point out that they have shortened 
and spread work by the eight-hour day, 
the forty-hour week and now by reducing 
the working span of an employee’s life. 

In the steel industry, we find quite a 
different condition. The idea of retiring 
a man at a given age is very repugnant 
to the leaders of the United Steelworkers. 
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The reasons for this are numerous. I don’t 
think we need to go into them, but it does 
present a problem to a company that has 
had such a retirement policy or believes 
that an automatic retirement age should 
be made part of a new pension program. 

This conflict in the attitudes of the two 
leading unions on automatic retirement at 
a particular age brings into sharp focus 
an important subject that we should now 
consider. What does the employer receive 
from a pension program? What justifies, 
from his standpoint, the expenditure neces- 
sary to support a pension plan? Manage- 
ments are primarily interested in efficient 
production and low unit costs, and a pen- 
sion program can assist managements in 
this objective to the extent that the pay- 
ment of a pension will help relieve the 
company of superannuated employees. Par- 
ticularly is a pension program justified in 
a plant that has had seniority rules in 
effect for a long time, because in such a 
plant there is usually an aggravated old- 
age condition. 

In the steel industry, where the unions 
are opposed to an automatic retirement 
age, it is possible to obtain certain pro- 
visions which will form a basis for the 
development of a retirement program based 
on factors other than age, which would 
adequately relieve a plant of superannuated 
employees. Such provisions should not be 
overlooked for, if they are, one of the basic 
advantages of a pension plan to an em- 
ployer is lost. 


Accumulation of Service Credits 


Another problem that arises in current 
pension negotiations concerns the method 
of accumulating pension service credits. 

In the UAW-CIO pattern, as it has been 
exemplified in the Ford settlement, service 
credits are accumulated on the basis of 
hours worked. Under that plan, the em- 
ployee earns his pension by working fur 
the company. Furthermore, if the company 
runs into a depression and must lay off 
employees, the accumulation of service 
credits, which means increased pension costs, 
ceases for such employees until work re- 
sumes again. 

In the steel industry, the unions have 
adopted quite a different theory. There, 
pension service credits are related more 
closely to seniority, and even if an em- 
ployee is laid off the union asks that he 
continue to accumulate service credits for 
pension purposes, normally for two years. 
This increases pension costs. 
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State it this way: “In the steel industry, 
they have hung the pension dollar sign on 
‘seniority, whereas under the Ford plan they 
have hung it on ‘hours worked’.” 


Both unions, that is the Steelworkers 
and the Auto Workers, want the company 
to go back and retroactively recompute an 
employee’s service with the company for 
pension purposes. That means if an em- 
ployee quit during the war because he was 
dissatisfied and wanted to get a higher-paid 
war job and thereby gave up his “seniority” 
with the company, the union asks that the 
company excuse that man and re-establish 
his service, assuming that he was away 
from the plant not longer than two years. 
It has always been my belief that if a man 
gave up his “seniority” in the past, the rules 
should not change merely because the “dollar 
sign” has been hung on seniority. In spite 
of the logic of this position, a denial of 
this demand can raise a very emotional 
problem. The unions ask, “Why should a 
man who worked for a company for twenty- 
five years receive no pension merely because 
he quit and was subsequently rehired?” 


Incidentally, retroactive recomputation of 
seniority to eliminate certain breaks in con- 
tinuous service will raise the cost of the 
pension program. This merely illustrates 
that each one of many details in a pension 
contract with a union has significant cost 
implications for the company. 


Breakdown of Local Bargaining 


The “pattern-bargaining” condition has 
become more aggravated during recent 
bargaining over pensions. Pension plans 
are complicated and hence the Steelworkers 
lawyers in Pittsburgh and Auto Workers 
lawyers in Detroit say they must review 
and check company proposals unless these 
are the same in all details as the union’s 
proposal. Furthermore, even if an agreement 
is reached at a local level, the union head- 
quarters—Pittsburgh, for example—takes 
the position that the deal can be vetoed 
if it is not “standard,” as they say. This is 
a very regrettable thing. Collective bargain- 
ing at the local level is continuing to break 
down. In its place is the development of 
centralized control from national head- 
quarters, even over the details. A Steel- 
workers representative will say, if your 
proposal varies from the union standard 
plan, “O. K., if you won’t agree to our 
plan, let’s both get on the train and go 
down to Pittsburgh and we'll see Philip 
Murray.” 
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There is another facet of this same prob- 
lem. The unions are using the pension 
issue to get more company-wide bargaining. 
The complications of pension bargaining 
are used as the argument to force company- 
wide bargaining where companies with several 
plants have had local-plant bargaining in 
the past. That is disturbing to many man- 
agements which have desired to keep col- 
lective bargaining on a local-plant level. 


Creation of Trusts and Funding 


One of the most complicated and con- 
troversial questions is the contractual pro- 
visions of the pension contract concerning 
the creation of a trust and the funding of 
the pension obligation. These are the pro- 
visions that establish the guarantee of the 
pension. 

Under the Ford Motor Company settle- 
ment, the union required the company to 
make a deposit of eight and three-quarters 
cents per hour worked into a pension trust. 
This cost was the amount it was assumed 
that the Ford pension plan would cost. 
However, this cost assumption took into 
account social security payments at their 
present level. The union is now aware of 
the fact that when social security benefits 
go up, the pension cost will go down and 
hence there will be more money in the fund 
than need be. The UAW-CIO has pointed 
out to its representatives that the com- 
pany’s contribution to the fund of eight 
and three-quarters cents per hour does not 
decrease. The money left over under the 
present plan after present pensions are paid 
for will be available to improve the present 
plan, to increase the benefits or to lower 
the retirement age, or for other benefits 
for the workers. 

So they have their eye on the extra 
money which may accumulate under the 
Ford type of funding commitment and will 
propose plans to spend it. This looks sus- 
piciously like the John L. Lewis idea. Where 
you have a fund of money and joint trustees, 
you are setting the stage for future trouble. 


One difficulty with a commitment to de- 
posit in a trust a certain amount in cents 
per hour is that it leads to demands that 
each employee is entitled to the amount 
deposited for the hours he worked when 
he quits. 

In the steel industry, the solutions to 
this problem have taken a different form. 
Bethlehem Steel Company is required to 
deposit in the trust fund the amount of 
money estimated actuarially to be required 
to supply to the retired employee a pen- 
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sion for the remainder of his life. ‘The 
company must make such a deposit in the 
year in which the employee is retired. 
Bethlehem has a pension fund all ready, 
and can satisfy this contractual obligation 
from the deposits already in that fund for 
some time to come, so that the immediate 
financial impacts of the plan upon that com- 
pany are not so great: Other steel com- 
panies have worked out a modification of 
the Bethlehem funding formula. These com- 
panies make the deposits into the pension 
trust in five installments, the first of which 
starts in the year in which the employee 
is retired. This modification reduces the 
immediate financial impact, which might 
be substantial if a company has an old-age 
condition and will have a substantial number 
of persons retiring soon after the plan is 
installed. 


The United States Steel Corporation came 
along and said, in substance, to the union, 
“We are sorry, we are not going to agree 
to any commitments with reference to the 
funding of a pension program. This thing 
is far too gigantic. Since we cannot at 
this point anticipate all of its problems, 
we will make no such commitments.” The 
steel corporation’s contract provides: 

“For the purpose of supplying the pen- 
sion benefits herein provided, the Company 
may establish or cause to be established 
a pension trust or trusts or may utilize 
any existing trust or trusts heretofore es- 
tablished by or on behalf of the Company. 
The Company is free to determine the man- 
ner and means of making provision for 
funding and paying the pension benefits.” 

That company, therefore, has complete 
control over the question of whether or 
not the program should be funded. 

It is noteworthy that the Aluminum 
Corporation of America, a large fabricating 
éoncern, obtained the same provision in its 
contract. There have been other similar 
settlements—for example, Wheeling Steel, 
a rather small steel company—but they are 
rare. The steel union is very insistent 
that a funding commitment be made, for 
they say the pensions are not guaranteed 
otherwise. 

Funding commitments are controversial 
for another reason. Here the union is en- 
tering into management’s field by determin- 
ing the methods to be used in financing 
a company obligation. Any restrictions upon 
management in this area are questionable 
as a matter of basic policy. Furthermore, 
the management should retain maximum 
flexibility in pension-fund administration 
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for tax purposes and other reasons, and 
this flexibility may be lost, particularly where 
deposits of a given amount are required 
each year. 

Where a company has several plants with 
different unions, undoubtedly it will use 
a consolidated trust covering all plants. In 
such situations commitments with the differ- 
ent unions about the type of trust and the 
funding program will produce requests from 
each of them for accountings of the funds 
in the consolidated trust. Where will such 
a procedure lead? 


The UAW-CIO has another reason for 
asking for a commitment on funding. In 
an official instruction sheet it explained that 
when the pension plan is funded it becomes 
a guaranteed pension plan. While the bene- 
fits can never be reduced, the benefits can 
be increased after the end of the five-year 
contract. Thus, funding leads to a one- 
way street; the benefits can go up but they 
can’t go down. 


It is possible to avoid commitment on 
funding if the contract clearly provides a 
guarantee of the pension for the life of the 
pensioner. However, such guarantees may 
make some interesting footnotes on com- 
pany balance sheets and, hence, satisfying 


the request for guarantee by deposits in 
a trust fund from this standpoint may 
be better. 


Conclusion 

The Chairman of the Securities and Ex- 
change Commission put his finger on the 
balance-sheet problem when he said, “Once 
you enter into a pension commitment, you 
have assumed a liability which is called 
a past service liability, which in many in- 
stances is as big as the company’s surplus. 
If that is set up as a liability on the balance 
sheet, it could wipe out the surplus. at 
Employees must be taught to rely upon 
the continuation of the corporate entity to 
give their pensions security. If it is as- 
sumed that a pension plan creates an obliga- 
tion something like a mortgage (maybe it 
is) it creates serious accounting problems. 
Is it wise for some companies to wipe out 
their surplus by a contractual liability to 
pay a pension for life? Possibly such lia- 
bilities should be treated somewhat differ- 
ently. I am only suggesting this problem. 
It is another aspect of the union demands 
for “guaranteed” pensions and involves the 
question of whether contractual provisions 
on funding the plan or guaranteeing the 
benefits should be included in the union 
contract. [The End] 
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Sickness Benefits 


The company’s present practice regarding 
sickness benefit payments must be written 
into the contract. All employees who have 
ten years of service or more must be paid 
from the first day of sickness. With respect 
to the others, the company’s practice on 3 
discretionary basis has been as follows: 
Employees having two to five years of net 
credited service lose two days before sick- 
ness payments begin; employees with five 
to ten years of net credited service lose one 
day before payments begin. 


Termination Allowances 


The termination allowance clauses in the 
contract have been improved substantially. 
Details will be furnished later. 


Personal Envelopes 


Personal envelopes may not contain any 
information pertaining to behavior off 
the job. 


Leaves of Absence for Union Officers 

Leaves of absence for union officers may 
run as long as four years and union officers 
will not have to confine their activities to 
Division 55 alone, but may act for CWA 
or CIO anywhere in the country. 


Arbitration of Discharges 

Arbitration of discharges remains as it 
was. This gives the additional protection 
of job security which the company tried 
to get the arbitration board to cut down. 


Dues Deductions 
The union will not have to pay the com- 


pany for dues deductions as the company 
requested it to do. 
No-Strike Clause 
There will be a no-strike clause in the 
agreement which means that there may be 
no strike during the term of the agreement. 
Henry Mayer, ATTORNEY 
Division 55, CWA-CIO 
New York City 
May, 1950 e Labor Law Journal 




















Need a Growing Labor Force 
Mean More Unemployment? 


When the late John Keynes, the British 
economist, presented his theory of under- 
employment in 1936, he said that it would 
not pay businessmen to increase the output 
of consumption goods proportionally to the 
increase in total income because consumers 
would not buy that amount of additional 
commodities. When national income is ex- 
panding, buying does not increase accord- 
ingly: more money goes into savings. The 
Keynes theory rounds out the interdepend- 
ence of economic factors in this way; 

Full employment is possible only when 
new capital construction happens to be just 
equal to the volume of savings funds. 


The amount of new capital construction 
depends on the inducement to businessmen 
to invest in new plants and equipment. 

The inducement to invest exists only when 
money market rates of interest are lower 
than the marginal productive efficiency of 
the plants and equipment. 

Keynes’s theories, which generally ex- 
cluded savings, have been a popular target 
for criticism by United States economists. 

The CIO, in its Economic Outlook, calls for 
higher consumption to reverse the growing 
unemployment. “The outlook is for further 
decline in 1950.” The Outlook estimates 
that 700,000 more workers will be added to 
the “employable” ranks in 1950, and this 
alone will boost the unemployment average 
to well over four million. It warns a compla- 
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MILLIONS OF PERSONS 


Unemployment in March declined by more thon 550,000. Agricultural employment increased 
seasonally by about 450,000. Employment in nonagricultural industries Glso increased seasonally, 
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cent acceptance of the present high unemploy- 
ment figures may lead us to be apathetic to 
increasingly higher figures in the future. To 
bring about higher consumption, we need 
“lower consumer prices, wage increases 
wherever possible, a farm program which 
will protect agricultural income but at the 
same time allow lower prices to help con- 
sumers, an improved social security system, 
a tax system which bears down less heavily 
on the lower income families, . . . measures 
to funnel back into the income and invest- 
ment stream the vast cash reserves which 
industry and upper income groups are 
accumulating, [such as] a broadened housing 
program, as well as business taxes aimed at 
preventing the accumulation of large cash 
reserves in corporation treasuries.” 


Whatever the cause or the solution, there 
is no question that unemployment is grow- 
ing, quietly but steadily. When the Presi- 
dent made his Economic Report last January, 
he said: “Over the year [1949], unemploy- 
ment averaged 3.4 million, or about 5 per- 
cent of the labor force, compared with 2.1 
million or 3 percent of the somewhat’ smaller 
labor force in 1948. Unemployment at its 
worst in July 1949 amounted to 4.1 million. 
In December, it was just below 3.5 million, 
1.6 million more than in December 1948. 
There has been a rapid rise in the number of 





unemployed workers exhausting their rights 
to unemployment benefits.” 

Singing in close harmony, the Council of 
Economic Advisors, in its January review, 
said: “Employment levels for 1949 as a 
whole did not meet the maximum employ- 
ment goal set forth at the beginning of the 
year, which called for an average employ- 
ment about 1 million above that in 1948 to 
absorb a growing labor force.” 

The table below and the graph on page 
629 tell the story. The unemployment figure 
has been growing, and so has the labor force. 
The last column in the table shows the 
percentage of the unemployed. The figures 
for employment are for thousands of per- 
sons fourteen years of age or over. The 
wartime percentage and the 1939 percentage 
are two extremes, and, when placed cheek by 
jowl, look favorable. But the twelve months 
of 1949 and the three months of 1950 are 
marked by an upward slope, and isolated 
figures of unemployment or labor force do 
not change the darkening picture. 


Final Data on 1949 Stoppages 


Labor-management disputes caused 3,606 
work stoppages in 1949, a five per cent in- 
crease over 1948’s 3,419. Strike idleness of 
50,500,000 man-days was the second highest 
figure on record—second only to the 116,000,000 
man-days idle in 1946. 








Total labor Civilian employment ’ Unemploy- 
force,in- + vie ’ ment as 
cluding In non- In Unem- per cent of 
armed agricultural agri- Armed _ ploy- labor force 
Period forces Total industries culture forces ment 

1939 monthly average 55,600 45,750 36,140 9,610 370 9,480 17.1 
1944 monthly average 65,890 53,960 45,010 8,950 11,260 670 1.0 
1947 monthly average 61,608 58,027 49,761 8,266 1,440 2,142 3.5 
1948 monthly average 62,748 59,378 51,405 7,973 1,307 2,064 3.3 
1949 monthly average 63,571 58,710 50,684 8,026 1,466 3,395 5.3 
1949: January 61,546 57,414 50,651 6,763 1,468 2,664 4.3 
February 61,896 57,168 50,174 6,993 1,508 3,221 5.2 
March 62,305 57,647 50,254 7,393 1,491 3,167 5.1 
April 62,327 57,819 49,999 7,820 1,492 3,016 4.8 
May 63,452 58,694 49,720 8,974 1,469 3,289 3.2 
June 64,866 59,619 49,924 9,696 1,468 3,778 5.8 
July 65,278 59,720 50,073 9,647 1,463 4,095 6.3 
August 65,105 59,947 51,441 8,507 1,468 3,689 57 
September 64,222 59,411 51,254 8,158 1,459 3,351 5.2 
October 64,021 59,001 51,290 7,710 1,445 3,576 5.6 
November 64,363 59,518 51,640 7,878 1,436 3,409 i 
December 63,475 58,556 51,783 6,773 1,430 3,489 5. 
1950: January 62,835 56,947 50,749 6,198 1,408 4,480 7.1 
February 63,003 56,953 50,730 6,223 1,366 4,684 7.4 
March 63,021 57,551 50,877 6,675 1,346 4,123 6.5 


1 Includes part-time workers and those who had jobs but were not at work for such reasons 
as vacation, illness, bad weather, temporary lay-off and industrial disputes. 


Note.—Detail will not necessarily add to totals because of rounding. 
Source: Department of Commerce. 
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Over 3,000,000 workers were involved in 
the stoppages, including duplication where 
the same workers were involved in more 
than one stoppage. The duplication is par- 
ticularly significant in 1949, since almost 
400,000 coal miners were out on three sepa- 
rate occasions. The 1949 idleness was forty- 
eight per cent greater than the 34,100,000 
man-days recorded in 1948. 


Wages, pensions and insurance were the 
predominant issues last year, causing eighty 
per cent of the total idleness. Pension and 
insurance issues were important in 189 
stoppages (fifty-five per cent of the year’s 
idleness). The industry-wide stoppage in 
coal mining and basic steel accounted for 
sixty per cent of the year’s total. Con- 
struction led in the number of strikes, with 615. 


AFL unions were involved in half the dis- 
putes, which accounted for less than fifteen 
per cent of strike idleness; CIO unions in 
one fourth of all disputes, accounting for 
forty-five per cent; and unaffiliated unions 
in twenty per cent, accounting for forty per 
cent of the idleness. 


The Novelty Is Wearing Well 


Television is no longer a bouncing baby— 
it has replaced radio as the chief product of 
radio and television manufacturers, compris- 
ing about two thirds of the industry’s total 


dollar receipts in 1949. If the trend con- 
tinues, this year will see an even greater in- 
crease. In the five months ending last 
January, about two million TV sets were 
produced, compared with 6,000 sets for the 
entire year of 1946. While video production 
was ballooning last year, radio set produc- 
tion dropped from the 20,000,000 put out in 
1947 to about half that total. 


Surprisingly few additional jobs resulted 
from the television boom. Employment last 
January was only four per cent higher than 
in January, 1949—about 5,000 more workers. 
Accelerated production was accomplished 
almost completely by intraplant transfers 
of workers previously employed in radio set 
production. 

Five factors contributed to the rise: 
(1) technical research completed during the 
war which waited for peacetime application; 
(2) an existing and available base in the 
radio industry; (3) a fund of ingenuity and 
skill which overcame “bugs” and “bottle- 
necks” in production; (4) improved sets and 
lower prices resulting from mass produc- 
tion; (5) the decision of consumers to enter 
the market in the fall of 1949 when it be- 
came evident that the allotment of upper 
high frequency channels would not occur for 
a year or more. The expiration of consumer 
credit controls provided an added stimulus 
to consumer demand. 





Born Too Late 


This year’s contract for Ted Williams, the 
Boston Red Sox slugger, calls for an esti- 
mated salary of $125,000—the highest in 
baseball history. In the old days, Babe 


DOLLAR SALARIES 


This is a comparison of Ruth's 
and Wiiliams’ dollar salaries. 
take-home pay. 
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TAKE-HOME PAY 


But after federal income taxes, 
this is a comparison of their 





Ruth was tops with his $80,000 in 1930 and 
1931. But there’s a difference. If Williams 
were to have as much buying power in 1950 
as Ruth had in 1931, he would have to be 
paid $327,451. The chart gelow shows the 
ravages of high taxes and high prices. 


WHAT THE TAKE-HOME WILL BUY 


Inflation has shrunk the buy- 
ing power of the dollar since 
1931, so Williams’ real take- 
home pay is only a little over 
half of Ruth’s—57%. 
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Where Labor Men Will Meet 


Illinois—The Industrial Relations Re- 
search Association will meet in Chicago May 
12 and 13. The meetings of the two days 
will be in round-table form, with only an 
initial kick-off at each by the chairman and 
discussion leaders. 

Topics for discussion will include: the 
trade union stake in education, the internal 
structure of management organizations, wage 
determination and wage behavior, handling 
of “emergency disputes” under federal and 
state legislation, training for management 
positions in industrial relations, determina- 
tion of worker effort and output, the in- 
ternal structure of union organization, teaching 
problems in industrial relations, inter- 
disciplinary cooperation in research, the use 
of movie shorts as an aid in teaching, and, 
finally, a session to get suggestions for 
future conferences. 

There is a registration fee of $1, and ap- 
plications may be made to, and information 
obtained from, William H. McPherson, 
Secretary-Treasurer of the IRRA, 704 South 
Sixth Street, Champaign, Illinois. 


California.—The California Personnel Man- 
agement Association held its twenty-third 





Pacific Coast Management Conference April 18 
and 19 in Berkeley. Speakers discussed eco- 
nomic aspects of personnel management, gov- 
ernment regulation of collective bargaining, 
wage policies, worker morale and personnel 
management techniques to reduce costs. 
Among the speakers were: James Mussatti, 
general manager, California State Chamber of 
Commerce ; Sylvester Garret, professor of law, 
Stanford University; Harry H. Fite, of the 
ECA; Thomas J. Bannan, president of 
Western Gear Works, Seattle; H. M. Douty, 
Bureau of Labor Statistics; G. T. Bowden, 
personnel supervisor, Pacific Telephone & 
Telegraph Company, Los Angeles; and 
L. O. Stockford, industrial relations advisor, 
Lockheed Aircraft, Burbank, California. 

Washington, D. C.—On the second day of 
the thirty-eighth annual meeting of the United 
States Chamber of Commerce, May 2, 
Dorrance C. Bronson, actuary, The Wyatt 
Company, Washington, discussed “What 
Will Pensions Cost?” and Herman C. Biegel, 
tax specialist, Alvord and Alvord, Wash- 
ington, spoke on “The Tax Angle on 
Pensions.” 

New York.—The American Management 
Association will hold its Twenty-seventh An- 
nual General Management Conference June 1 
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and 2 at the Waldorf-Astoria in New York 
City. Discussion at the seven sessions of the 
meeting will cover the economic outlook for 
the next ten years, current management 
policies and organization, principles and pat- 
terns of executive compensation, equity capital 
and capital expenditure policies, and the 
wage, price and profit trends. 

The planning committee for the confer- 
ence includes ten company presidents, each 
from a different industry, and seven other 
top officers. 


One of the Necessities 


Last March was the best home-building 
month in the history of the nation, accord- 
ing to preliminary reports. Builders started 
110,000 new nonfarm dwelling units during 
that month, an increase of 30,000 (thirty- 
eight per cent) over February, and 40,600 
(fifty-nine per cent) over March, 1949, For 
the past nine months, home-builders have 
surpassed by an ever-widening margin their 
volume for the corresponding month last 
year. Final 1949 reports show a total of 
1,025,100 new dwelling units started, with 
four per cent publicly owned, compared with 
two per cent in 1948. 

An important factor in any consideration 
of building is wages of construction workers. 
Current figures are not final, but, in 1949, 
wage negotiations in the industry brought 
hourly rate increases to at least 850,000 
workers. However, there were few changes 
in supplementary wage benefits. Increases 
ranged from four cents to thirty cents. 
Many contracts were renewed without change, 
and some were not reopened last year. 
Agreements affecting at least 140,000 workers 
were extended without adjustment in wage 
scales, and only a small proportion of these 
workers received other types of benefits. 


An element of stability was injected into 
the construction picture by an agreement be- 








In the picture opposite are, left to right, 
Joseph Bierne, president of the Communica- 
tions Workers’ Union; Joseph Curran, presi- 
dent of the National Maritime Union; and 
Philip Murray, president of the CIO and of 
the steelworkers’ union. They were attend- 
ing a meeting of vice presidents of the CIO, 
called by Mr. Murray, at which he called 
on all organized labor to join the CIO in 
setting up a permanent committee to co- 
ordinate economic, political and legislative 
action. 








The Economy 





tween the Bricklayers International Union 
(AFL) and the Building Contractors and 
Mason Builders, an employer group. The 
agreement contained a pension plan and 
wage stabilizing provisions, and raised hopes 
that building in the New York metropolitan 
area would be stimulated, because the new 
contract should protect building investors 
from risks that might otherwise arise if 
building labor costs fluctuate suddenly. 

The details of the pension plan are still 
to be worked out, but the broad outline calls 
for a ten-cents-an-hour payment into a pen- 
sion fund as part of a two-year contract 
effective June 1, covering some 8,000 organ- 
ized bricklayers. Employers will continue 
an old contract clause calling for contribu- 
tions of three per cent of payrolls into a 
bricklayers’ welfare fund which provides for 
life, hospital and surgical insurance. A hike 
in the $3.20-an-hour rate is barred unless the 
cost-of-living index rises more than ten per 
cent during the first year of the contract. 
If such a rise occurs, wages are to be upped 
June 1, 1951, by an amount equal to the per- 
centage rise above ten per cent. 

The most recent figures on wages in all 
construction trades show an advance of 
about three per cent between April 1, 1949, 
and April 3, 1950. There was a nine-per-cent 
increase in the previous April-to-April period. 
The Bureau of Labor Statistics’ estimate of 
the average hourly scale of all union workers 
in building construction was $2.22 on April 
3, 1950. Since June 1939, scales have ad- 
vanced about seventy-three per cent. 

For information on what kind of building 
is going up, 1949 figures are still the only 
ones available. The increased interest in 
apartment house construction last year was 
reflected in the proportion of units started 
in multifamily buildings. Units of two-or- 
more-family structures comprised twenty- 
three per cent of the total for that year. 

Of the houses started by private builders 
in 1949, seven out of ten were within metro- 
politan districts—that is, within the economic 
and social area of a central city or cities. 
All but a few cities showed increases in 
building, with the .greatest occurring in 
Los Angeles, Boston, Detroit, St. Louis, 
New York, Philadelphia, Pittsburgh, Dallas, 
Houston, Fort Worth and Milwaukee. 


The Price of Steel, a Continuing Story 


When the Joint Committee on the Eco- 
nomic Report made its recommendations on 
the price of steel, the majority-minority opinion 
was divided Democrat-Republican 
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lines, with United States Steel, the principal 
target of the investigation, in opposition to 
the majority opinion. 

The majority held that the December 
price increases “were possible only because 
competitive conditions in the steel industry 
were lacking.” The rises were unwarranted 
and untimely, because steel prices had al- 
ready increased sharply and other wholesale 
prices were declining. The majority argued 
that the industry failed during the hearing 
to substantiate that past and prospective cost 
increases necessitated the price increases. 
The Republican minority responded that the 
failure of the Justice Department to prose- 
cute steel companies for antitrust violations 
“tends to support our belief that competi- 
tion exists.” 


The majority recommendations were: 


(1) Information sought and not obtained 
by the committee (data on prices, output, 
costs and profits of the major steel com- 
panies) should be systematically collected 
and kept current for the use of Congress. 


(2) Steel should file with the federal gov- 
ernment a schedule of proposed price changes, 
and, pending hearings, price increases should 
be deferred for a definite period; for example, 
thirty days. 


(3) Study “means whereby a greater degree 
of competition within the steel industry may 
be achieved.” 


(4) A study should be authorized to 
examine the extent to which the steel in- 
dustry has developed similarity to public 
utilities and has acquired such strategic im- 
portance in war, peace and in the maintenance 
of high employment as to become uniquely 
tied to the public interest, in order that Con- 
gress may determine what, if any, legislation 
should be adopted for the preservation of 
competition. 


In a panel discussion on a radio broad- 
cast, Irving S. Olds, chairman of the board 
of United States Steel, took sharp exception 
to the majority opinion of the committee. 
He said, “I think competition in the steel 
industry is a very desirable thing. There is 
competition, and there is not only competi- 
tion in price in the steel industry, there’s 
competition in service, which is very im- 
portant to the customer.” 

Mr. Olds said there are at least six com- 
panies in the industry whose base price for 
plates is higher than that of United States 
Steel. He said he knew of no one under- 
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selling his company. He went on to point 
out that the largest of the steel companies 
was not the leader in making price changes. 
“Recently, there were a great many com- 
panies that changed their prices prior to our 
changing prices last December. Prices must 
be dependent on costs. If the cost of labor 
goes up, an increase in steel prices is a 
natural consequence.” 


As far. as economic factors are concerned, 
in answer to the committee’s contention that 
the industry may resemble a public utility, 
Mr. Olds said that steel is a very small 
factor in the cost of most products that the 
average person uses. For instance, in a 
house that costs from nine to ten thousand 
dollars, the recent price rise in steel amounts 
to about $19 for such a house. He added, 
“T do not believe the steel industry takes on 
any of the characteristics of a public utility. 
I think when you have a public utility exer- 
cising what you might call a franchise, then 
there is some basis for saying that there is 
no competition—for some governmental body 
to regulate its charges. I think you 
ought to have more companies actively 
competing.” 


Regarding the thirty days’ notice of price 
increases, steel’s spokesman warned of a 
step directly toward the fixing of prices by 
the government, “which I believe is absolutely 
contrary to our system of private enterprise.” 


In answer to the charge that United States 
Steel’s 1949 profits were excessively high, 
Mr. Olds said that the figure was high in 
dollars, but represented a return of only 
seven per cent on sales. A high profit was 
justified by the high volume of business last 
year. The cost of replacing equipment is 
going higher and “may be two or three times 
what it was when most of our facilities were 
instailed.” 


The committee majority had said that em- 
ployment was a major concern because of 
the size of the steel industry, particularly 
the size of United States Steel. Mr. Olds 
said his company produced only one third 
of the steel in this country, and ifs size de- 
pends on the reception of its products by its 
customers. ‘The lack of customers is what 
causes unemployment. We cannot create a 
demand for steel—it is the demand for steel 
in this country that controls our rate of 
operations.” He concluded by saying that 
he did not believe the demand for steel would 
grow if steel prices were suddenly cut. 
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oy HAT is policy one month may not 
be policy the next month,” declared 
NLRB General Counsel Robert N. Denham, 
and few will dispute his statement. He was 
speaking before a Senate committee, dis- 
cussing the President’s plan for reorganizing 
the NLRB, and he was referring to the 
Board’s policy of refusing to act on cases 
involving what it termed “local business.” 
Mr. Denham pointed out that it is next to 
impossible to determine in advance whether 
or not a business is one which the NLRB 
will cali “local,” since the Board has re- 
peatedly reached directly opposite conclu- 
sions on facts so similar that the decisions 
can hardly be viewed as other than con- 
flicting. 

An excellent illustration of an apparent 
shift in the Board’s thinking is furnished by 
a comparison of the Watson case, 80 NLRB 
533, with cases decided only a few months 
later. 

In the Watson decision, just upheld by 
the Court of Appeals for the Sixth Circuit 
(NLRB vw. Local 74, United Brotherhood of 
Carpenters, 18 Laspor Cases { 65,690), the 
Board acted on a complaint that a union 
was bringing unlawful strike pressure at the 
site where a private house was being re- 
modeled, in order to persuade the home 
owner to boycott one of his material sup- 
pliers. In that case, the Board admitted 
that the supplier’s work on the house had, 
in itself, only a trifling effect on commerce. 
But, the Board continued, we must consider 
the fact that “the immediate situation is 
representative of many others , the 
total incidence of which, if left unchecked, 
may well become far reaching in its harm 
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to commerce.” Thus, the Board reasoned, any 
widespread application of such pressure as the 
union had used would probably result in a sub- 
stantial decrease in the supplier’s interstate 
purchases and sales. Further, the Board 
concluded, it is evident that Congress in- 
tended the Board, “especially where second- 
ary boycotts were concerned,” to protect 
“small and relatively local enterprises.” 
Shortly after the Watson case was decided, 
the Board issued two decisions in which it 
refused to take jurisdiction and dismissed 
cases involving building contractors on the 
ground that their business was “local” 
(Walter J. Mentzer, 82 NLRB, No. 39, and 
Petredis & Fryer, 85 NLRB, No. 45, a sec- 
ondary boycott case). Just recently, two 
more decisions dismissing complaints in 
cases involving “local” building contractors 
were handed down (Row Construction Com- 
pany, 88 NLRB, No. 132, where the contrac- 
tor was engaged in constructing municipal 
buildings for one city, and B. W. Fellers, 
Inc., 88 NLRB, No. 212, a secondary boy- 
cott case in which the contractor’s business 
was primarily residential building). During 


- the four-month interval between the Watson 


decision and the Mentzer decision, the effect 
of labor disputes in the building and con- 
struction industry had somehow become more 
remote from interstate commerce, the contract- 
ing business more “local” and Congressional 
intent as to boycotts less clear. 

The confusion surrounding the “local bus- 
iness” concept is by no means confined, 
however, to the building and construction 
industry. As the following cases show, the 
Board’s definition of “local” business in any 
industry is, at best, elusive: 
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“LOCAL” OR NOT? .. 





The activities 
of a concrete products manufacturer who 
sold asphait on a brokerage basis for an 
out-of-state company to a company en- 
gaged in maintaining United States high- 
ways “affected commerce” so as to make 
the manufacturer subject to the NLRA 
(Tampa Sand & Material Company, 88 
NLRB, No. 199). 


However, jurisdiction was not asserted 
over a concrete pipe and cement products 
manufacturer, a small portion of whose 
sales was made outside the state, and all 
of whose purchases were made intrastate 
(Valley Concrete Pipe and Products Com- 
pany, 88 NLRB, No. 179). 


The Board reversed a regional director’s 
dismissal of a union’s petition for certifica- 
tion as representative of university house- 
keeping employees and ordered a hearing 
to determine whether it would. effectuate 
the policies of the NLRA to assert juris- 
diction over the university (University of 
Chicago, NLRB Case No. 13-RC-795). 


A partnership engaged in the business of 
drilling water wells was engaged in com- 
merce because of its purchases of out-of- 
state equipment and its services to inter- 
state firms (Layne-Texas Company, Lid., 
88 NLRB, No. 173). 


A company producing crude oil from wells 
operated under lease in Texas and selling 
the oil at the site of the wells, to be piped 
to refineries in Indiana by a subsequent pur- 
chaser, was engaged in interstate com- 
merce (Spandsco Oil and Royalty Company, 
88 NLRB, No. 235). 


An employer engaged in quarrying, proc- 
essing and selling limestone was held to 
be engaged in “local” business because ninety 
per cent of its sales, and all of its pur- 
chases, except those of capital equipment, 
were made within the state (Superior Stone 
Products, Inc., 88 NLRB, No. 149). 


A lumber company which sold all of its 
products within the state was engaged in 
interstate commerce, where its customers 
shipped approximately one third of their 
products out of the state (Barrett Logging 
Company, 88 NLRB, No. 130). 


A local restaurant which was part of a 
restaurant chain covering many states lost 
its local character and was engaged in 
interstate commerce (Childs Company, 88 
NLRB, No. 139). In another case, how- 
ever, the Board declined to take jurisdic- 
tion over a chain of ready-to-wear and 
accessory stores which operated entirely 
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within a state and made all its retail sales 
there (Fashion Fair Shops, 88 NLRB, No. 
264). 

A nonprofit cooperative which distributed 
electricity to its shareholders, all within 
the state, had such a remote relationship 
to interstate commerce that the NLRB 
refused to act on the case (Irwin County 
Electric Membership Corporation, 88 NLRB, 
No. 146); but the Board did act in a case 
involving a government-financed coopera- 
tive which furnished electricity to customers 
in two states (Grundy Electric Cooperative, 
Inc., 88 NLRB, No. 96). 


An employer engaged in the production of 
electronic devices under a contract with 
the Atomic Energy Commission was held 
to be covered by the act. Although the 
amount and value of materials arriving at 
and leaving the plant could not be dis- 
closed because of security regulations, the 
employer conceded that these volumes 
were substantial (Bendix Aviation Corpora- 
tion, 88 NLRB, No. 219). 

The Board declined to assert jurisdiction 
in a case involving employers engaged in 
the retail sale of fur coats, other fur ap- 
parel, fur-trimmed and untrimmed coats 
and women’s suits, even though eighty per 
cent of the employers’ purchases were 
made outside the state (Evans Fur Com- 
pany, 88 NLRB, No. 209). 

An NLRB ttrial examiner dismissed a 
complaint against an employer operating 
a “neighborhood” motion-picture theater 
and the union representing its employees, 
on the ground that the employer’s oper- 
ations were essentially local in nature 
(Keamco, Inc., NURB Cases Nos. 4-CA-222 
and 4-CB-36). The Board itself, however, 
recently asserted jurisdiction over a local 
theater which was part of an interstate 
chain of 120 theaters directed and con- 
trolled from the employer’s home office 
(Balaban & Katz (Princess Theater), 87 
NLRB, No. 133). 

An automobile dealer operating an author- 
ized sales and service business under a 
franchise from an interstate manufacturer 
was subject to the act (Grace Motor Sales, 
Inc., 88 NLRB, No. 90), and so was a 
wholesale food distributor which held an 
exclusive franchise from frozen-food dis- 
tributors engaged in interstate commerce 
(Bridgman Frozen Foods, Inc., 88 NLRB, 
No. 118). 

Installation within the state of steam tur- 
bine generators which were manufactured 
outside the state and installed by the man- 
ufacturer under contracts of sale with 
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public utilities was subject to the act 
(Westinghouse Electric Corporation, 88 
NLRB, No. 105). 


Jurisdiction over an employer engaged in 
selling and servicing air conditioning and 
refrigeration equipment was declined (Rash 
Saville Crawford, Inc., 88 NLRB, No. 261). 


A supplier of office and engineering equip- 
ment which made a substantial portion of 
its sales to interstate coal mining com- 
panies was engaged in commerce (Smith 
& Barnett, 88 NLRB, No. 151). 


A manufacturer of service station equip- 
ment purchasing seventy-five per cent of 
its materials and selling four per cent of 
its products outside the state was engaged in 
commerce (Sommer, 88 NLRB, No. 148). 


The Board declined jurisdiction over a lo- 
cal bus line in a college town (Rapid Transit 
Company, 88 NLRB, No. 153). 


A wine growers’ cooperative which had a 
fifteen per cent interest in a $1,000,000-a- 
year shipping cooperative, engaged in in- 
terstate commerce, was subject to the act 
(Sanger Winery Association, 88 NLRB, 
No. 159). 


An employer operating a cafeteria inside 
a plant for the exclusive use of plant em- 
ployees was found to be engaged in com- 
merce, since fifty per cent of its purchases 
were made outside the state (Kansas Com- 
missary Service, Inc., 88 NLRB, No. 203). 


UNION ENTITLED TO WAGE DATA 


... A union is entitled to full information 
on individual merit ratings and wage in- 
creases based on the ratings, even though 
its contract gives the employer the right 
to make merit ratings and grant raises 
without consulting the union, the National 
Labor Relations Board ruled. However, 
the Board unanimously ruled that the em- 
ployer could refuse to consult the union 
before granting merit increases, because 
the union had, in its contract, waived the 
right to be consulted. The Board decided 
that the employer had violated the act by 
“refusing, upon request, to disclose to the 
union information with respect to the 
name, classification, rate of pay, and merit 
rating score of each employee, and full 
information with respect to all individual 
periodic merit increases or decreases put 
into effect.” This information was “nec- 
essary,” the majority said, in order for 
the union to determine whether or not the 
contract was being properly administered. 
The merit ratings were also used by the 
company in determining layoffs, discharges 
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and promotions. The employer had con- 
sented to give the union the data only in 
individual cases in which grievances or 
complaints had been filed (General Con- 
trols Company, 88 NLRB, No. 242). 


THE ZEALOUS EXAMINER ... In 


conducting a hearing in an unfair prac- 
tice proceeding, a trial examiner must 
“avoid even the appearance of a partisan 
tribunal,” the NLRB declared. The Board 
recognized that an examiner must make 
credibility findings and must, therefore, 
question witnesses. However, he must re- 
frain from impeaching or from examining 
witnesses to the extent that he “takes out 
of the hands of either party the develop- 
ment of its case,” the Board warned. AI- 
though he may direct the hearing so that 
it is confined to material issues, he must 
guard against limiting either party in the 
development of its case, the Board con- 
tinued. These instructions as to unfair 
practice hearings appeared in a case in 
which an employer accused of unfair prac- 
tices objected to the examiner’s conduct 
of the hearing. The examiner, according 
to the employer, cut off attempts of wit- 
nesses for the employer to explain ap- 
parent inconsistencies in their testimony, 
limited the employer’s cross-examination 
of witnesses and examined witnesses in a 
hostile manner. Although a majority of 
the Board, consisting of Chairman Herzog 
and Members Reynolds and Murdock, did 
not agree that the rulings and conduct of 
the examiner were necessarily prejudicial 
as a matter of law, the case was remanded 
to the Regional Director for rehearing. 
30oard Member Houston, while agreeing 
that the examiner showed “a kind of zeal- 
ousness which should be cautioned against,” 
opposed remanding of the case (/ndian- 
apolis Glove Company, 88 NLRB, No. 207). 


MUST ANSWER “COMMUNIST” 


QUERY ...A witness charged with vio- 
lation of an injunction prohibiting violent 
and mass picketing was asked, on cross- 
examination, whether he was a Commu- 
nist. The court ruled that the witness was 
obligated to answer this question, since (1) 
it was relevant to his credibility, (2) an 
answer would not incriminate him and 
(3) his right to conceal such an affilia- 
tion was not constitutionally protected. A 
judgment of summary contempt for his 
refusal to answer the question was af- 
firmed (Fawick Airflex Company, Inc. v. 
United Electrical Workers, Local 735, 17 
Lapor Cases § 65,635 (Ohio Ct. App.)). 
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UNIONS’ STATUS BEFORE NLRB... 
The NLRB has frequently refused to concern 
itself with the internal regulations of labor 
organizations. In a case in which a local dis- 
affliated from its international and affiliated 
with a rival international, it was asserted 
that the disaffiliation maneuvers had vio- 
lated the international’s constitution and 
that, therefore, the local was not a labor 
organization. However, since the local 
existed for the purpose of dealing with 
employers on matters relating to wages 
and other working conditions, the Board 
found that the asserted improper conduct 
did not affect the local’s status as a labor 
organization (Sperry Gyroscope Company, 
88 NLRB, No. 181). 

A representation election may be directed 
even though the petitioning union is un- 
der investigation by its parent organiza- 
tion. The possibility of its expulsion did 
not disqualify a union from acting as a 
representative of the employees involved 
in the petition (Balboa Pacific Corporation, 
88 NLRB, No. 259). 

Evidence that two unions were sharing the 
same office facilities and that the organ- 
izer for a union which had not complied 
with the NLRA filing requirements con- 
tinued to visit the plant after the employees 
had shifted their affiliation to a union which 
had complied with those requirements did 
not support the contention that the com- 
plying union was a “front” for the non- 
complying union (Dritz & Sons, 88 NLRB, 
No. 262). 

A “Junior Board,” part of a “multiple 
management plan” through which griev- 
ances were processed, was not part of 
management but a labor organization within 
the meaning of the NLRA, the Board held. 
Therefore, the employer's domination and 
support of the organization was an unfair 
labor practice (Florida Telephone Corpo- 
ration, 88 NLRB, No. 251). 


EMPLOYEE SUITS AGAINST UN- 
IONS ... A union member who volun- 
tarily quits his job as a result of charges 
made against him in a union disciplinary 
proceeding has no cause of action against 
the union for interfering with his employ- 
ment, a New York court has ruled (Horo- 
witzg v. Dalles, 17 Lapor Cases ¥ 65,614 
(N. Y. Sup. Ct.)). 

A union is not liable for intentional in- 
juries inflicted upon an individual, provided 
it is acting with reasonable self-interest in 
furthering a lawful objective. Causing the 
discharge of a former union member under 
a lawful maintenance-of-membership con- 
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tract is protected under this principle, but 
causing the same person to be excluded 
from employment elsewhere as revenge 
for his withdrawal from membership can 
give rise to liability (Barile v. Fisher, 17 
Lagor CASEs { 65,578 (N. Y. Sup. Ct.)). 


A union caused the discharge of two 
women union members because of difficul- 
ties with their fellow employees. The union 
did not, however, comply with the dis- 
ciplinary procedure prescribed by the union 
constitution and bylaws. The discharged 
members brought suit against the union 
for interfering with their employment, and 
recovered a judgment against the union. 
The union took the case to the Rhode 
Island Supreme Court on the theory that 
the disciplinary proceeding taken by the 
union was authorized by custom and usage 
and that it was justified by the misconduct 
of the discharged members. The court re- 
jected that theory and upheld the trial 
court, ruling that the disciplinary proceed- 
ing must comply with the union constitu- 
tion and bylaws (Savard v. Industrial Trades 
Union, 18 Lapor Cases { 65,688). 


JURISDICTIONAL DISPUTES 


Overruling a lower federal court, the 
Court of Appeals for the District of 
Columbia decided that the National Labor 
Relations Board nas power to investigate 
jurisdictional dispute charges filed with it 
and to refuse to hold hearings unless the 
charges seem to have merit. The lower 
court had held that the Board was re- 
quired to hold hearings on all charges, 
because by the wording of Section 10 (k) 
the Board is “empowered and directed” to 
hold a hearing whenever a jurisdictional 
dispute charge is filed. The appeals court, 
however, declared that such an interpreta- 
tion of Section 10 (k) would lead to ab- 
surd results (Herzog v. Parsons, 17 LaBor 
CAsEs { 65,610). 


The NLRB General Counsel has the bur- 
den of proving, in a jurisdictional dispute 
case, that the union charged with unfair 
labor practices has failed to comply with 
the Board’s prior determination of the dis- 
pute, a majority of the National Labor 
Relations Board ruled in its first decision 
in a jurisdictional dispute unfair labor 
practice case. The case arose when two 
AFL unions called a strike to force the 
Westinghouse Electri¢ Corporation to as- 
sign work being performed by IAM mem- 
bers to members of the Carpenters’ 
Union iocal. The Board, under its duty 
to make preliminary determination in 
jurisdictional disputes, had ruled in a Sec- 
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tion 10 (k) proceeding that neither of the 
AFL unions was entitled to the disputed 
work. In a later proceeding before a trial 
examiner, the unions were held in viola- 
tion of the Taft-Hartley Act by reason of 
the jurisdictional strike. However, the 
trial examiner had taken no evidence as 
to whether the AFL unions had complied 
with the Board’s determination of the dis- 
pute. The majority of the NLRB there- 
fore remanded the case to the examiner 
to take evidence on this point (Los Angeles 
Building and Construction Trades Council, 
88 NLRB, No. 241). 


A jurisdictional award made by the parent 
organization of two unions, following a 
jurisdictional dispute over certain em- 
ployees, did not warrant denying the em- 
ployees an opportunity to select one of 
the unions as their bargaining representa- 
tive by means of a Board-conducted election 
(Association of Motion Picture Producers, 
88 NLRB, No. 102). 


CONTEMPT OF COURT .. . Ina de- 
cree holding an employer in civil contempt 
for failing to obey an earlier decree en- 
forcing an NLRB order, the Court of Ap- 
peals for the First Circuit has provided 
that unless the employer reinstates an em- 
ployee with back pay, in accordance with 
the court’s direction, a writ will issue di- 
recting the United States Marshal to take 
the employer into custody and hold him 
until he complies with the order. The 
court also ordered the employer to reim- 
burse the NLRB for all costs incurred in 
prosecting the contempt proceeding and to 
reimburse the discharged employee for 
wages lost since the date of the enforce- 
ment decree, even though the NLRB had 
not ordered back pay (NLRB v. Republican 
Publishing Company, 17 LaxBor CASES 
7 65,662). 


Picketing a judge’s home and writing 
threatening letters to him, in an attempt 
to influence his decision in proceedings in- 
volving alleged violation of an injunction 
forbidding mass and violent picketing, 
constituted contempt of court. However, 
a letter simply condemning the judge’s 
action in the proceedings was not con- 
temptuous (Fawick Airflex Company, Inc., 
v. United Electrical Workers, Local 735, 17 
LaBor Cases § 65,637 (Ohio Ct. App.)). 


VETERANS’ JOB RIGHTS .. . Where 
an employer told an employee a few 
months before the employee entered the 
armed forces that he should be discharged 
for unsatisfactory service, but agreed to 
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the employee’s request for temporary em- 
ployment until his induction, the employee 
became a temporary employee and was 
not entitled to reinstatement under the 
Selective Service Act. Moreover, the vet- 
eran lost his rights under the statute by 
not bringing suit until more than two 
years after he was refused reinstatement 
(Marque v. Stern, 17 LABor Cases { 65,589 
(DC Pa.)). 


A contract provision which grants to vet- 
erans not previously employed partial 
seniority credit for time spent in military 
service does not violate the re-employment 
provisions of the Selective Training and 
Service Act of 1940. Preference to serv- 
icemen is in accord with public policy, not 
contrary to it (Haynes v. U. S, Chemical 
Workers, CIO, 17 LABor CAsEs { 65,599 
(Tenn. Sup. Ct.)). 


Where vacation rights are based on seniority 
plus time worked the Selective Training 
and Service Act of 1940 does not require 
that time spent in military service be in- 
cluded in determining veterans’ vacation 
rights. A collective bargaining agreement 
which without discrimination made vaca- 
tion rights dependent upon employees’ 
seniority plus their actual employment on 
the employer’s working force for a speci- 
fied number of years was not in violation 
of the act (Cushnier v. Ford Motor Com- 
pany, 17 LaBor CAses $65,616 (DC 
Mich.)). 


A re-employed veteran who is promoted to 
a higher position with seniority dating 
from the time during his absence in serv- 
ice, and who was given a higher seniority 
rating than other employees promoted 
during his military service, has received 
all the seniority rights to which he is en- 
titled under the Selective Training and 
Service Act of 1940. The fact that prior 
to such promotion a new employee had 
been hired in the higher position with 
greater seniority, which, in accordance 
with the provisions of a collective bargain- 
ing agreement, dated from the time of hir- 
ing, did not constitute a violation of the 
re-employed veteran’s seniority rights in 
that position (Bunch v. Missouri Illinois 
Railroad, 17 Lapor CAsEs {65,617 (DC 
Mo.)). 


A veteran who, when calling upon his for- 
mer employer within ninety days after his 
discharge from the armed forces, requested 
an indefinite leave of absence, did not make 
an “application for reemployment” and 
was not entitled to the protection of the 
re-employment provisions of the Selective 
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Training and Service Act of 1940. Evi- 
dence showed that the employer was will- 
ing to restore the veteran to his position 
but that the veteran, although able to 
work, was not willing to do so and actu- 
ally accepted other employment within the 
ninety-day period. In dismissing the vet- 
eran’s suit, the Federal District Court of 
Pennsylvania distinguished the decision of 
the Court of Appeals for the Third Circuit 
in Grasso v. Crowhurst, 10 Lasor Cases 
1 63,002. In the Grasso case, a veteran had 
asked for a leave of absence in order to be 
treated for a physical defect and had sub- 
mitted to a physical examination by the 
employer’s physician; under those circum- 
stances, the Third Circuit had held that 
the veteran’s request for a leave of absence 
constituted an application for re-employ- 
ment even though it did not contemplate 
the resumption of work within the ninety- 
day period. No such circumstances were 
present in the instant case. To hold that 
the veteran’s request in this case consti- 
tuted an application for re-employment 
would amount, the district court said, to 
a ruling that a veteran might extend the 
statutory ninety-day period by simply call- 
ing upon his former employer and request- 
ing a leave of absence when he is phys- 
ically able to return to work, and when he 
is engaged in other employment of his 
preference (Angelovic v. Lehigh Valley 
Railroad Company, 18 Lasor Cases { 65,679 
(DC Pa.)). 


RAILWAY WORKERS... The Na- 
tional Railroad Adjustment Board has ex- 
clusive power to decide over jurisdictional 
disputes between unions concerning the 
representation of railroad employees. A 
court has no jurisdiction in a declaratory 
judgment suit concerning the right of a 
railroad employee to be represented in 
grievance procedures by a minority union 
rather than the union certified as majority 
representative of his class, since such suit 
involves a jurisdictional dispute (United 
Railroad Workers of America v. Atchison, 
Topeka and Santa Fe Railway Company, 17 
LaBor Cases {[ 65,633 (DC IIl.)). 


The act confers no jurisdiction on the fed- 
eral courts to determine an empolyee’s 
seniority rights under a collective bargain- 
ing agreement made in accordance with 
the Railway Labor Act’s provisions. Since 
seniority rights arise from the agreement, 
and are not constitutional or statutory rights, 
their impairment does not give rise to a 
cause of action under the statute. The prop- 
er tribunal, therefore, to hear a dispute con- 
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cerning seniority rights is the National 
Railroad Adjustment Board, which has 
been given jurisdiction by the terms of the 
statute. An employee is entitled to pre- 
sent his case to the Board personally or 
by attorney in the event that his bargain- 
ing agent refuses to act in his behalf 
(Starke v. New York, Chicago and St. Louis 
Railroad Company, 17 LABor CASEs {| 65,629 
(CA-7)). 


A railroad and a union violated a federal 
district court injunction prohibiting dis- 
crimination against nonunion employees 
when, after issuance of the injunction, they 
entered into a contract which changed the 
basis of downgrading the employees in 
a particular job classification to the preju- 
dice of the only nonunion employee in that 
classification and to the benefit of the 
union employees. The district court’s con- 
tempt judgment against both the railroad 
and the union was affirmed on appeal 
(System Federation No. 91 v. Reed, 17 
Lapor CASEs § 65,651 (CA-6)). 


In a suit by a certified union to compel a 
carrier to bargain, a rival union was not 
permitted to intervene for the purpose of 
contesting the suit, since that action would 
involve judicial review of the certification, 
and a certification by the federal mediation 
board is not subject to judicial review 
(Brotherhood of Railway and Steamship 
Clerks v. Atlantic Coast Line Railroad, 17 
LaBor CasEs {[ 65,609 (DC N. C.)). 


Disputes involving the interpretation of 
existing collective bargaining agreements 
which cover railroad employees are exclu- 
sively within the jurisdiction of the Na- 
tional Railroad Adjustment Board. The 
United States Supreme Court settled that 
question in two recent decisions, from 
which Mr. Justice Reed dissented vigor- 
ously. The rulings resulted from the re- 
view of a decision by the New York Court 
of Appeals, 17 Lasor Cases { 65,289, and 
of a decision by the South Carolina Su- 
preme Court, 17 Laxpor Cases 65,338, 
both of which had held that the state court 
had jurisdiction to grant a declaratory 
judgment in a dispute involving the inter- 
pretation of a collective bargaining agree- 
ment between a railroad and its employees. 
The Supreme Court, in reviewing these 
decisions, held that neither the federal nor 
the state courts have jurisdiction in a dis- 
pute over the interpretation of a collective 
agreement covering railroad employees, 
and that the jurisdiction of the NRAB is 
exclusive in such matters (Slocum v. Dela- 
ware, Lackawanna & Western Railroad Com- 
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pany, 18 LaBor Cases { 65,694; Order of 
Railway Conductors v. Southern Railway 
Company, 18 Lasor Cases {[ 65,695). 


Under the voluntary arbitration provisions 
of the Railway Labor Act, disputes con- 
cerning the meaning or application of an 
arbitration award may be referred back to 
the board of arbitration. The fact that the 
terms of an award have been incorporated 
into a collective agreement does not change 
this rule where the award continues in 
force. The award does not expire upon 
the incorporation of its terms into an agree- 
ment, unless the duration of the award is 
thus limited in the agreement to arbitrate. 
The authority of the NRAB to settle dis- 
putes concerning the interpretation and 
application of agreements does not pre- 
vent the parties from referring such a 
question back to the arbitration board un- 
der those circumstances (Order of Rail- 
road Telegraphers v. New York Central 
Railroad Company, 18 Lapor Cases { 65,681 
(CA-2)). 

It is unlawful for a railroad to change 
working conditions which exist under a 
collective bargaining agreement without 
following the procedure prescribed by the 
Railway Labor Act. However, no injunc- 
tive or declaratory judgment relief was 
granted against a change in the home 
terminal of dining car employees, since 
such change is within the rights of manage- 
ment if no provision concerning it is con- 
tained in the collective agreement (Robertson 
v. Atlantic Coast Line Railroad Company, 
18 Laror CASEs § 65,693 (DC of D. C.)). 


A union which had received a majority 
of the votes in an election in which less 
than a majority of the employees eligible 
to vote had cast a ballot failed in its 
efforts to obtain a judicial review of the 
National Mediation Board’s determination 
not to issue a certification on the basis 
of such an election. In affirming the 
lower court’s order which had dismissed 
the union’s declaratory judgment suit, the 
appellate court pointed ovt that the ac- 
tions of the Board in a representation pro- 
ceeding are purely discretionary and that 
the act fails to provide for any judicial 
review of such administrative determina- 
tions (Radio Officers’ Union v. NMB, 18 
LaBor Cases { 65,696 (CA of D. C.)). 


UNION DISCRIMINATION ... A union 
which threatened to strike in order to 
compel an employer to discharge an em- 
ployee under an invalid closed-shop agree- 
ment violated Taft-Hartley’s ban on 
attempts to cause discrimination, a trial 
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examiner for the National Labor Relations 
Board decided. The employee had offered 
to pay his dues and initiation fees but was 
refused membership in the union because 
the employer had hired him directly rather 
than through the union. The examiner 
found that the verbal agreement providing 
that all drivers were to be hired through 
the union hall was an illegal closed-shop 
agreement and did not justify the union’s 
action (Adkins Transfer Company, Inc., 


NLRB Case No. 9-CB-51). 


An employee may not be discharged, 
under a union-shop contract, for dues he 
owed before the union shop took effect, a 
trial examiner for the National Labor Re- 
lations Board has ruled. In holding that 
the retroactive application of a valid union- 
shop clause is illegal under Taft-Hartley, 
the examiner pointed out that the statute 
permits the making of an agreement to 
require union membership as a condition 
of employment “on or after the thirtieth 
day following the beginning of such em- 
ployment or the effective date of such 
agreement, whichever is the later.” Since 
a union shop does not take effect until it 
is authorized in a Board-conducted elec- 
tion and negotiated in an agreement be- 
tween the union and the company, the 
examiner decided that the employee could 
not be discharged for non-payment of dues 
until the union-shop agreement had been 
executed (New York Shipbuilding Corpora- 
tion, NLRB Case No. 4-CA-140). 


A union which instructed members to re- 
fuse to sail on any ship employing a cer- 
tain seaman whom the union had accused 
of being a “stool-pigeon” violated the 
Taft-Hartley Act, an NLRB trial exam- 
iner ruled. Since the seaman was dismissed 
from his job as a result of the union’s 
action, the examiner ordered the union to 
reimburse him for his lost wages. The 
case was the first in which a union has 
been solely liable for back pay of an ille- 
gally discharged employee. The examiner 
found that the employer had also violated 
the act by discharging the seaman, but, 
since no charge was filed against the em- 
ployer, and no complaint issued against it, 
it could not be required to remedy the 
unfair labor practice (National Union of 
Marine Cooks and Stewards (CIO), NLRB 
Case No. 20-CB-53). 


SCOPE OF BOYCOTT BAN ... Taking 


the same position as the NLRB has taken, 
the Court of Appeals for the Second Cir- 
cuit held that a contractor and his sub- 
contractor are “doing business” within the 
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meaning of the NLRA’s boycott ban. 
Hence, a union violated the act when it 
picketed a construction job to induce em- 
ployees to strike for the purpose of forcing 
a contractor to stop doing business with 
a nonunion subcontractor (/nternational 
Brotherhood of Electrical Workers, Local 
501 v. NLRB, 17 Lapor Cases { 65,626). 


A union which induced its members to 
refuse to handle freight in a trailer owned 
by a struck employer, believing that the 
trailer contained “struck work,” did not 
violate Taft-Hartley’s secondary boycott 
ban even though the trailer actually con- 
tained freight owned by another company, 
so that the “struck work” provision of the 
union’s contract did not justify the refusal 
to handle the work, a trial examiner for 
the National Labor Relations Board held. 
The union’s action was not in violation of 
the act, the examiner found, since it did 
not have as its object the “forcing and 
requiring” of an employer to cease doing 
business with another employer. The ex- 
aminer said that it could not be assumed 
that the union members would have re- 
fused to handle the trailer if the employer 
had explained that it did not contain 
“struck work.” This circumstance, he con- 
cluded, removed the case from the appli- 
cation of the “hot cargo” provision in the 
union’s contract with the employer (West- 
ern Express Company, Inc., NLRB Case 
No. 2-CC-119). 

Injunctive relief pending an NLRB deter- 
mination was granted against a secondary 
boycott in which a union which was on 
strike against a meat packing company in- 
duced and encouraged employees of retail 
stores and cold storage plants to refuse 
to handle the products of the meat pack- 
ing company for the purpose of forcing 
their employers to cease doing business 
with the meat packing company (Shore v. 
General Teamsters Union, 18 Lasor CASES 


{| 65,684 (DC Pa.)). 


PICKETS AND PICKETING ... Per- 


sons loitering near a plant or sitting in 
parked autos in front of the plant are 
pickets and must be taken into considera- 
tion in regard to the number and position 
of pickets permitted under the Nebraska 
statute banning mass picketing, the state’s 
attorney general has ruled (Nebraska At- 
torney General’s Opinion, February 18, 
1950). 


Picketing by one union simply to retaliate 
against picketing by a rival union is for 
an unlawful purpose under the New York 
Anti-Injunction Law, a state court ruled. 
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Likewise, picketing for the purpose of mis- 
representation is not within the protection 
of freedom of speech. If such conditions 
are established, the picketing is not pro- 
tected by the Anti-Injunction Law and 
may therefore be enjoined (Winston Radio 
& Television Corporation v. Levine, 17 
LaABor CaSes { 65,641 (N. Y. Sup. Ct.) ). 


EMPLOYER INTERFERENCE ... An 


employer violated the act by offering to 
pay the expenses incurred by a union in 
organizing the employer’s employees if 
the union would withdraw objections to 
an election and unfair practice charges 
(Lane Drug Stores, Inc., 88 NLRB, No. 
113). 


Activity of supervisors who loitered in 
front of the union’s meeting hall during 
union meetings and observed employees 
attending the meetings constituted unlaw- 
ful surveillance by the employer. How- 
ever, presence of the supervisors in front 
of the plant before and after working 
hours, where they could observe union 
solicitation, was not unlawful where the 
supervisors’ duties required their presence 
there (E. A. Laboratories, Inc., 88 NLRB, 
No. 140). 


EMPLOYEE RIGHTS ... Observance 


of a picket line at the premises of a struck 
employer by an employee of another com- 
pany was upheld by a trial examiner for 
the National Labor Relations Board. Ac- 
cordingly, discharge of the employee after 
the strike had ended was held to be un- 
lawful. The employee had performed all 
of his duties during the strike except that 
he refused to cross the picket line in order 
to enter the premises of the struck em- 
ployer in order to transact business there 
for his own employer (Cyril de Cordova 
and Brother, NLRB Case No. 2-CA-281). 


Employees who concertedly refused an 
employer’s invitation to report for work, 
in protest against the employer’s refusal 
to reinstate employees who had been dis- 
criminatorily laid off, went out on strike. 
Subsequent discharge of these employees 
for refusing to work was held unlawful 


(Alside, Inc., 88 NLRB, No. 1@1). 


Employees’ concerted activity need not be 
in connection with a union to be protected 
by the NLRA. Formation of a committee 
to secure an agreement with the employer 
as to discharge practices was protected 
activity, and discharge of an employee for 
his membership in the committee was un- 
lawful (Wetsfelds, Inc., 88 NLRB, No. 
122). 
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An employer violated the NLRA by re- 
quiring employees to become union mem- 
bers and to authorize deductions from 
wages for payment of initiation fees as a 
condition of employment, in the absence 
of a union-security clause in its contract 
with the union. Since the employer had 
coerced the employees into becoming 
union members, it also violated the act by 
checking off union dues under the terms 
of the contract (Precast Slab and Tile Com- 
pany, 88 NLRB, No. 231). 


An employee who was discharged in vio- 
lation of seniority rights under a collective 
bargaining agreement, after the NLRB 
had found the contracting union to be 
employer-dominated and had ordered the 
employer to stop giving effect to the 
agreement, had no right to damages aris- 
ing from employer’s disregard of the 
agreement, the Court of Appeals for the 
Tenth Circuit has ruled. By legally termi- 
nating the contract, the Board ended all 
employee rights under the contract, the 
court held. The court’s decision was lim- 
ited to a determination of employees’ rights 
after the employer was ordered to stop 
giving effect to the contract; it did not 
refer to their rights before the order was 
issued. It is noteworthy that the termina- 
tion order was issued with regard to a 
contract executed by a company-dominated 
union. In its decision in Julius Resnick, 
Inc., 86 NLRB, No. 10, involving a simi- 
larly worded order concerning a contract 
with a company-assisted union, the Board 
stated, “Nothing in our order .. . shall 
be deemed to require the [employer] to 
vary or abandon those wage, hour, seniority, 
or other substantive features of its rela- 
tions with its employees, established in 
performance of said contract, or to preju- 
dice the assertion by the employees of any 
rights they may have under such agree- 
ment” (Cardenas v. Wilson & Company, 
17 Lapor Cases ¥ 65,620). 


Pending a representation election con- 
ducted by the National Labor Relations 
Board, members in good standing of an 
incumbent union were granted an injunc- 
tion restraining arbitration proceedings in 
which the incumbent union was seeking 
indirectly to penalize the employees for 
activities on behalf of a rival union 
(Barker v. Barile, 17 Lasor Cases ¥ 65,652 
(N. Y. Sup. Ct.)). 


“MANAGEMENT RIGHTS” ... An 
employer which refused to enter into a col- 
lective bargaining agreement unless the union 
accepted a clause reserving to the em- 
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ployer the right to hire, discharge or dis- 
cipline employees and to determine schedules 
of work violated its obligation to bargain 
in good faith, the NLRB decided. The 
Board said that by means of this “manage- 
ment prerogative” clause the employer was 
attempting to reserve the right to take 
unilateral action with respect to such terms 
and conditions of employment as working 
rules, work schedules, establishment of 
extra shifts, layoff policy, lunch periods, 
granting of leaves of absence and distri- 
bution of overtime. These matters, the 
Board ruled, could not be excluded in this 
fashion from the area of collective bar- 
gaining (American National Insurance Com- 


pany, 89 NLRB, No. 19). 


An employer may regulate distribution of 
union literature on company premises out- 
side of working hours only if such regula- 
tion is necessary to the efficient conduct 
of the business. Prohibiting the distribu- 
tion of a union newspaper during employ- 
ees’ nonworking time, outside the plant 
gates but on company property, was a 
violation of the NLRB. The fact that 
certain articles allegedly ridiculed man- 
agement officials and contained inflamma- 
tory charges against company officials and 
supervisors did not justify the ban on dis- 
tribution of the paper in the absence of 
evidence that production or discipline had 
been affected (Maryland Drydock Company, 
88 NLRB, No. 230). 

An employer has the right to prevent in- 
terference with its employees’ work and 
to prohibit union activity on company time. 
However, in doing so, the employer may 
not discriminate between unions. An em- 
ployer which permitted one union to so- 
licit new employees and collect dues on 
company time while enforcing a ban on 
such activities against another union vio- 
lated the NLRA (Citizen-News Company, 
88 NLRB, No. 246). 


LAWFUL AND UNLAWFUL DIS- 


CHARGES... On petition for rehear- 
ing, the Court of Appeals for the Fifth 
Circuit reversed its ruling in a case in 
which an employee had been discharged 
because he falsely stated that the com- 
pany’s general manager had expressed his 
preference for one of two rival unions. 
On reconsideration, the court held that 
the company had the right to discharge 
the employee for making the statement, 
irrespective of whether the employee 
knew that the statement was false. En- 
forcement of the NLRB order to reinstate 
the employee was therefore denied (NLRB 
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v. Atlantic Towing Company, 17 Lasor 
Cases § 65,571). 


An employer violated the act by paying, 
to union members only, retroactive wage 
increases required by a contract which did 
not forbid such payments to nonunion 
employees (Reliable Newspaper Delivery, 
Inc., 88 NLRB, No. 135). 


By -discharging a supervisor for her re- 
fusal to resign from the union after her 
request for demotion to a rank-and-file 
job had been denied, and by subsequently 
refusing to reemploy her in a rank-and- 
file job, an employer company did not 
violate the act, because the company was 
merely following a “no down-grading” policy 
which it had established before the union 
came into the plant (Lily-Tulip Cup Cor- 
poration, 88 NLRB, No. 170). 


Although an employer may discontinue 
or change its operations for economic 
reasons, it may not utilize such a situation 
to rid itself of a union. An employer which 
laid off its employees while the plant was 
closed for conversion of the manufactur- 
ing process, and which replaced the union 
employees when operations commenced, 
violated the NLRA by discharging the 
union members (Eva-Ray Dress Manufac- 
turing Company, Inc., 88 NLRB, No. 94). 


STRIKERS’ JOB RIGHTS... A strike 
in protest against a lawful discharge is an 
economic strike, rather than an unfair la- 
bor practice strike, and the employer is 
free to replace the strikers at any time 
before they make an unconditional request 
for reinstatement. However, the employer 
is not free to discharge the strikers before 
they have been replaced, unless the strike 
is for an unlawful purpose. A strike by 
employees of an international radio com- 
munications service subject to the Federal 
Communications Act was not an unlawful 
strike, even though it prevented the em- 
ployer from furnishing service. Therefore, 
the employer violated the NLRA by dis- 
charging the strikers, before replacement, 
for taking part in a strike protesting a 
lawful discharge (Globe Wireless, Ltd., 88 
NLRB, No. 211). 

An employer’s insistence upon isolating 
strikers and interviewing them individually 
as a condition of reinstatement when they 
abandoned an unsuccessful strike was un- 
lawful, the NLRB held, because the em- 
ployer’s purpose was not only to deprive 
them of their collective protection but also 
to discourage them from adhering to the 
union (Houston & North Texas Motor 
Freight, 88 NLRB, No. 252). 
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BEFORE THE ELECTION ... The ei- 


forts of an employer to change the work- 
ing conditions of its employees immediately 
before an election invalidated the election. 
The Board held that the employer’s at- 
tempt to foster a grievance procedure for 
its employees by sponsoring a committee 
to study such procedure and to propa- 
gandize employees against the petitioning 
union interfered with employees’ free choice 
in the election and warranted setting it 
aside (Union Twist Drill Company, 88 
NLRB, No. 265). 


An employer’s letter to employees just 
two days before a representation election, 
announcing the adoption of an insurance 
plan and the proposed enlargement of the 
pension plan, coupled with a solicitation 
of the employees to vote against the union, 
invalidated the election. The Board held 
that the timing of the announcement of 
these economic benefits indicated that the 
employer’s purpose was to influence the 
employees in their choice of a bargaining 
representative (Lake Superior District Power 
Company, 88 NLRB, No. 237). 


Two instances of unlawful electioneering 
by the president of the intervening union, 
and the presence of that union’s campaign 
leaflet with a marked sample ballot in the 
ballot box, did not invalidate the election 


(Swift & Company, 88 NLRB, No. 164). 


AFTER THE ELECTION ... Reducing 


the workweek from forty-five to forty 
hours immediately after the employees 
had elected a union to be their bargaining 
representative was illegal discrimination 
against the employees because of their 
concerted activities, the National Labor 
Relations Board has ruled. Because the 
reduction in hours, which eliminated five 
hours of overtime pay per week, demon- 
strated to the employees the economic 
sanctions which could be imposed upon 
them because of their union activity, the 
Board decided that the employer’s action 
tended to discourage union activity. In 
order to remedy the illegal discrimination, 
the Board directed the employer, the West- 
inghouse Pacific Coast Brake Company, 
to restore the pre-election workweek un- 
less the company could demonstrate that 
it would, at any time after the discrimina- 
tory reduction in the workweek, have re- 
duced the hours to forty hours per week 
for nondiscriminatory reasons. In addi- 
tion, the employer was ordered to reim- 
burse the employees for the wages they 
lost as a result of the discriminatory re- 
duction of the workweek to the date of the 
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reinstatement of the forty-five-hour week 
or the date on which the company would 
have reduced the workweek legally, which- 
ever occurred first (Westinghouse Pacific 
Coast Brake Company, 89 NLRB, No. 16). 


An employer which announced a wage 
reduction on the day after its employees 
overwhelmingly selected a union as their 
bargaining representative discriminated 
against the employees because of their 
union membership, in violation of Section 
8 (a) (3) of the National Labor Relations 
Act, according to a trial examiner for the 
NLRB. The examiner believed that, un- 
der the circumstances, the wage cut had 
the effect of causing the employees to ques- 
tion their own wisdom at having selected 
the union as their bargaining representa- 
tive only one day before, and thereby dis- 
couraged union membership. By announcing 
the wage decrease after the union had es- 
tablished its status as the exclusive bar- 
gaining agent for the employees, the 
employer also unlawfully refused to bar- 
gain with the union and interfered with 
the employees’ rights to engage in con- 
certed activity, the examiner found. Since 
a mere directive to bargain in the future 
with respect to changes in wage rates 
would not undo the effect of the unfair 
practice, the examiner said, he recom- 
mended that the employer make whole its 
employees for any monetary losses suf- 
fered by them as a result of the wage cut. 
In order to compensate the employees for 
the loss occasioned by the five-cent-per- 
hour decrease, it was recommended that 
the employer pay each employee a sum 
of money equal to five cents per hour for 
each hour worked since the decrease was 
put into effect until the wage scale should 
be restored to that which prevailed on the 
date of the decrease (Standard Service Gen- 
erator Company of Missouri, Inc., NLRB 
Case No. 14-CA-201). 


NLRB DEFINES “EMPLOYERS”... 
The United States and any wholly owned 
government corporation are expressly ex- 
empted from the coverage of the NLRA, 
which specifies that they are not “em- 
ployers” within the meaning of the stat- 
ute. A corporation managing restaurants 
in the Pentagon Building, subject to the 
final authority of the Commanding Gen- 
eral of the Military District of Washing- 
ton, whose order had established the 
restaurants, was a government contractor, 
and not an agent of the government so as 
to entitle it to the immunity of the gov- 
ernment under the act. According to the 
provisions of the contract with the gov- 
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ernment, the manager had authority to 
hire, discipline and discharge all person- 
nel, and all such personnel were employees 
of the managing corporation (National 
Food Corporation, 88 NLRB, No. 186). 


An operator of a trucking line which had 
a government contract to carry mail was 
an “employer” within the meaning of the 
NLRA, despite some government regula- 
tion of the line’s operations (E. C. Williams, 
88 NLRB, No. 129). 


AND “EMPLOYEES” .. . Although the 


tenure of employment of stevedores is of 
a casual nature, they are entitled to the 
rights of employees under the NLRA (Tam- 
phon Trading Company, Inc.,88 NLRB, No. 
108). 


Truck drivers who hauled milk for a cream- 
ery with their own equipment, had a cer- 
tain amount of freedom to establish their 
own routes and controlled their own in- 
come by acquiring new customers, were 
independent contractors, rather than “employ- 
ees” within the meaning of the NLRA (WNel- 
son-Ricks Creamery Company, 89 NLRB, 
No. 4). 


Workers in a fig-packing plant were “em- 
ployees” under the NLRA and were not 
exempt as “agricultural laborers,” because 
they worked on commodities which were 
not grown by their own employer and be- 
cause they materially changed the product 
to enhance its market value, which is a 
commercial rather than an agricultural 
process (Roberts, d.b.a. Roberts Fig Com- 
pany, 88 NLRB, No. 208). 


DOMINATED UNION MUST GO... 


Although some employees opposed dises- 
tablishment of a company-domination union, 
the Court of Appeals for the Fifth Circuit 
nevertheless enforced in full an NLRB 
order directing the employer to disestab- 
lish the union. The court held that it had 
no power either to order an election to 
determine employees’ desires or to refuse 
enforcement of a Board order which is 
based on substantial evidence (NLRB v. 
Red Arrow Freight Lines, Inc., 17 Lasor 
Cases § 65,647). 


ARBITRATING UNION CONTRACTS 


... Lhe exception provided in the United 
States Arbitration Act for “contracts of 
employment of seamen, railroad employ- 
ees, or any other class of workers engaged 
in foreign or interstate commerce” con- 
templates only employees’ individual em- 
ployment contracts and does not remove 
collective bargaining agreements from the 
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scope of the act, a federal district court 
ruled recently. Under the arbitration pro- 
vision of a collective bargaining agree- 
ment, the court, on application by a union, 
compelled an employer to arbitrate a dis- 
pute concerning a union-shop provision. 
The agreement provided for arbitration of 
“any matter pertaining to the working 
conditions of the employees.” The union- 
shop clause pertained to the employees’ 
working conditions, and a dispute over 
the nonunion status of certain employees 
came therefore within the scope of the 
arbitration clause, the court said (United 
Office & Professional Werkers v. Monu- 
mental Life Insurance, 17 LasBor Cases 
| 65,625 (DC Pa.)). 


GOOD-FAITH BARGAINING ... An 


employer refused to enter into negotia- 
tions for five weeks after the union re- 
quested bargaining meetings, on the ground 
that its labor relations representative was 
engaged in bargaining negotiations with 
another union on behalf of another em- 
ployer. When negotiations began, the em- 
ployer offered the union less than it had 
offered the employees individually before 
the union was certified, and maintained an 
uncompromising attitude with respect to 
important bargaining matters. The delay 
in entering into negotiations was aimed at 
frustrating bargaining with the union, the 
3oard found, although the reason assigned 
for the delay might be acceptable under 
other circumstances (Northeastern Indiana 
Broadcasting Company, Inc., 88 NLRB, No. 
238). 


Loss of an economic strike by a union 
did not justify the employer’s refusal to 
bargain with the union after the strike, a 
trial examiner for the NLRB ruled. The 
abandonment of the strike by some of the 
employees did not raise a “legitimate doubt” 
as to the representation wishes of the em- 
ployees since the strike was not for the 
purpose of proving the union’s majority 
or to obtain recognition but was an at- 
tempt to force the employer to grant a 
wage increase (Higgins, Inc., NLRB Case 
No. 15-CA-27). 

According to an NLRB trial examiner, an 
employer showed bad faith in negotiating 
by insisting upon including in a bargaining 
agreement a provision whereby the CIO, 
one of the CIO’s international unions and 
an affiliated local would pledge that each of 
their officers and officials had never been 
a member of the Communist Party or the 
Socialist Party, or “any other organiza- 
tion which advocates the overthrow and 
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destruction of the United States Govern- 
ment,” and that they would recognize the 
principle of free enterprise and would not 
“advocate the socialization, communiza- 
tion, or nationalization of any industry or 
service within the United States under 
any form of government” (Standard Gen- 
erator Service Company of Missouri, Inc., 


NLRB Case No. 14-CA-201). 
Where 


the employer and its competitors drew 
their employees from a common labor pool, 
those workers who appeared on eight or 
more payrolls in the eight months preced- 
ing the NLRB’s decision and direction of 
election were eligible to vote in the election 
(Crenshaw Brothers, 88 NLRB, No. 76). 


MEANING OF CERTIFICATION ... 


In response to a request for interpreta- 
tion of the certification of a bargaining 
representative, asking whether the certifi- 
cation amounted to an award to the em- 
ployees in the unit of the right to perform 
exclusively all the duties required by their 
job classifications, the Board explained 
that it merely ascertains and certifies the 
name of the bargaining representative, 
but does not direct or limit that repre- 
sentative as to the manner in which it 
is to exercise its bargaining agency. Thus, 
the Board does not act as an arbitrator 
of jurisdictional disputes (General Aniline 


& Film Corporation, 89 NLRB, No. 55). 


FOR PROUNION 
VOTE .... On the day after a union 
won a representation election, the em- 
ployer removed gas heaters from the plant 
and also stopped lending money to the 
employees. Before the election, the em- 
ployer had attempted to thwart the union 
by spying on its meetings and threaten- 
ing to close the plant or change working 
conditions in the event of a union victory. 
The Board held that the employer’s action 
on the day after the election was part of 
a plan to convince the employees that their 
working conditions would be worse with 
the union in the plant. This conduct 
therefore constituted unlawful interfer- 
ence with the employees’ rights. The 
Board ordered the employer to provide its 
employees with some safe method of warm- 
ing themselves during working hours and 
to permit them to borrow small sums of 
money as they had done before the loan 
policy was tightened (/ndianapolis Wire- 


Bound Box Company, 89 NLRB, No. 74). 
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Like Day and Night, Work Differs 


Odd as it may seem, Administrator 
McComb believes that daytime work is dif- 
ferent from work—the same kind of work— 
performed at night. He says so in constru- 
ing the applicability of Section 7 (f) (2) of 
the Fair Labor Standards Act to shift 
differentials. This section was added to the 
FLSA by the recent amendments to aid 
employers in calculating payrolls when an 
employee works for two or more rates in 
one week. It permits employees who per- 
form “two or more kinds of work for which 
different hourly or piece rates have been 
established” to be paid overtime on the basis 
of time and one half the rate in effect during 
overtime hours. Formerly, overtime wages 
had to be figured on the basis of the average 
rate for the entire week. But before going 
further, let us warn you that this new 
method can be used only if the employee 
agrees to such an arrangement before doing 
the overtime work. 

Here is the problem posed to the Ad- 
ministrator: May an employer legally agree 
to pay his employee for overtime at time 
and one half the bona-fide rate applicable to 
work performed during the overtime hours 
in a case where an employee is employed 
during part of a week on a day shift at a 
rate of one dollar an hour and part on a 
night shift at the night-shift rate of one dol- 
lar and ten cents an hour, but where his 
work throughout the week is the same kind 
of work on both the day and night shifts? 

Here is the Administrator’s answer: “In 
the case .. . set forth, the payment of time 
and one-half the rate in effect during the 
overtime hours would satisfy the require- 
ments of the Act. The employee would be 
considered to be employed at two different 
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kinds of work within the purport of Section 
7 (f) (2)."—W-H Opinion Letter, March 27, 
1950. 

At first glance, it would appear that if the 
employee is doing the same kind of work 
during the day and at night, he is not per- 
forming “two or more kinds of work” within 
the meaning of the statutory phraseology. 
However, a closer analysis seems to sub- 
stantiate the Administrator’s view where 
shift differentials are concerned because 
“different hourly ... rates have been estab- 
lished.” Obviously, employers and em- 
ployees regard day and night work as 
different—even though the same kind of 
duties are involved—or night work wouldn’t 
command shift premiums. 


When to Sound the Dinner Gong! 

New York requires that factory workers 
be allowed one hour for a “noon-day meal.” 
A bakery asks the state department of labor: 
“Must the rest period be given at 12 noon?” 
The department’s version of “noon” can be 
added to the list of Webster hair-raisers 
appearing in “The Economy” in the April 
JOURNAL: “he statutory phrase ‘noon-day 
meal’ is not synonymous with noon hour 
meal. The term ‘noon-day meal’ is a de- 
scriptive reference to one of the several 
meals normally consumed during the day. 
It should be allowed at such time as a per- 
son working on a shift covering the fixed 
number of hours would, under the circum- 
stances, normally have his noon meal. It 
need not of necessity be allowed precisely 
at 12, noon.” 

The department winds up its opinion with 
this laconic statement: “There is no war- 
rant in the law for a distinction to be made 
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by an employer in applying the requirements 
of the law for allowance of meal periods be- 
tween male and female employees in a 
bakery.” Is this an extension of fair em- 
ployment practices or equal rights, or does 
it mean that males get just as hungry as 
females?—ZJndustrial Bulletin, New York 
State Department of Labor, March, 1950. 


Executives May Do Routine Work, 
But Only So Much 


Executives who meet the qualifications 
of Administrator McComb’s white-collar 
regulations are exempt from the wage man- 
dates of the Fair Labor Standards Act. One 
of the qualifying factors is: the executive 
must devote no more than twenty per cent 
of his time to nonexempt work—work of a 
routine nature, such as that performed by 
subordinate employees. 

In a recent case, an employer claims that 
employees who are suing for overtime pay 
under the FLSA come within the exemp- 
tion afforded for executives. The court rules 
—a ruling which cannot be overstressed 
from the employer’s point of view—that the 
employer, in order to uphold this conten- 
tion, must prove that the twenty per cent 
nonexempt-work limitation was not ex- 
ceeded. Why is it important for employers 
to keep this point in mind? Because under 
customary business practice, records are not 
usually kept of time devoted by executives 
to executive work and to routine work. 


Employers having no records will find it 
difficult to prove that this twenty per cent 
limitation is satisfied, if faced with a wage 
suit by an employee who is considered an 
executive. And a wage suit by an executive, 
or a group of executives, can be an expen- 
sive proposition when unpaid wages, liqui- 
dated damages and attorneys’ fees are 
tallied. No record of the hours worked by 
exempt executives is required by the FLSA. 
But that doesn’t mean that an employer 
may not voluntarily keep such records! 
Records of hours worked are a simple mat- 
ter if the executive never does work of a 
routine nature: some sort of a blanket entry 
to that effect could be made. If executives 
do ‘a permissible amount of routine work, 
the exigencies of the business would set the 
record-keeping pattern. 

The employer in this case, having no rec- 
ords to fall back on, is fortunate in being 
able to produce sufficient oral evidence to 
uphold compliance with the nonexempt- 
work limitation. The evidence: (1) Super- 
visors’ testimony that the executives devoted 
no more than twenty per cent of their time 
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to nonexempt work, (2) evidence that the 
employer continually checked to see whether 
the exemption of his supervisors was justi- 
fied and (3) evidence of the maintenance of 
a pool from which employees could be 
drawn at any time to perform nonexempt 
work.—Frank Bataglia, and All Other Em- 
ployees Similarly Situated v. Crucible Steel 
Company of America (Halcomb Plant), 18 
Lapor CASEs § 65,689 (DC N. Y., 1950). 


FLSA Does Not Require Time Clocks 


Inconvenience caused by time-clock lines 
cannot be laid at the door of the Fajr Labor 
Standards Act. Why? Because the act does 
not require the use of time clocks. While the 
FLSA does impose a duty on employers to 
keep accurate records of the hours worked 
by employees coming within its brackets, 
it does not dictate the method to be fol- 
lowed—that is up to employers. Certainly, 
they do not have to use time clocks or time 
cards for that purpose, says Administrator 
McComb. 

Employers who are using time clocks 
sometimes find it a good personnel policy 
not to require punching of the clock during 
lunch time. Employees then have a few 
more free minutes to use as they see fit. But 
if such a practice is permitted, this ques- 
tion faces employers: Will the fact that 
the lunch period is not recorded on the time 
cards require its inclusion in time worked? 


The Administrator puts employers at rest 
with this answer: “Whether or not em- 
ployees should punch time cards during 
their lunch hour is a matter of company 
policy only.” And further, “Where time 
cards are used and an employee does not 
punch his card during the lunch hour or if 
he punches out late or in early, the employee 
is not regarded as having worked during his 
lunch hour, provided, of course, that he does 
not perform any work during his lunch 
hour.”"—W-H Opinion Letter, April 3, 1950. 


“Bring Your Welfare-Plan 
Problems to Me"’ 


“T’ll help you with your welfare plans” 
says Administrator McComb of the Wage 
and Hour and Public Contracts Divisions. 

Employers’ contributions to pension and 
profit-sharing plans are given a nonwage 
rating by the recent amendments to the 
Fair Labor Standards Act. But—as usual 
nowadays—a lot of strings are attached. 
To take advantage of this nonwage rating, 
welfare plans must be set up according to 
definite rules laid down by the Administra- 
tor. (The pension-plan rules were discussed 
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in last month’s JouRNAL; the rules concern- 
ing profit-sharing plans, in the February 
issue.) Failure to meet these administrative 
standards will place employers’ contribu- 
tions in the category of wages. And that 
means additional statutory liability for over- 
time pay based on the contributions, a hard 
pill to swallow after making a charitable 
gesture. 


The Administrator now announces: “Re- 
view of requirements under which employer 
contributions to employee welfare plans and 
payments under profit-sharing plans or 
trusts may be excluded from overtime pay- 
ments due employees under the amended 
Fair Labor Standards Act—the Federal 
Wage-Hour Law—is planned by the U. S. 
Department of Labor’s Wage and Hour and 
Public Contracts Divisions.” The reason: 
6 experience since issuance of the Di- 
visions’ requirements when amendments to 
the Wage-Hour Law took effect on January 25 
indicates the need for some clarification.” 


Although the administrator doesn’t spe- 
cifically say so, one of the rules which will 
upset the apple cart is: If the employee’s 
right to his share of the amount contributed 
under a profit-sharing plan or trust depends 
upon his continued status as an employee, 
the employer’s contribution must be included 
in the computation of overtime pay. But, if 
an employee’s rights in the contribution are 
forfeitable for this reason, they will not con- 
stitute income to the employee for income 
tax purposes, whether made under an ex- 
empt plan or trust or a nonexempt plan 
or trust. Since exclusion from the em- 
ployee’s current taxable income has been one 
of the objectives of most pension or profit- 
sharing plans or trusts, many welfare plans 
with delayed vesting have been set up during 
the past eight years. Employers’ contribu- 
tions to those plans will now have to be 
reflected in computation of overtime pay 
under this new wage-hour ruling as it pres- 
ently stands. 

However, the Administrator has not closed 
his eyes to the welfare-plan difficulties fac- 
ing employers. He expects to call a public 
hearing shortly at which both pension and 
profit-sharing plans will be considered. In 
the meantime, he advises employers to 
“bring their problems with respect to such 
plans and trusts to his attention.”"—W-H 
Release PR-245, April 19, 1950. 


Employer ‘‘Makes Good”’ 
During Probation Period 


In a suit brought by the Wage-Hour Ad- 
ministrator to restrain future violations of 
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the Fair Labor Standards Act, the em- 
ployer’s good faith during a ninety-day pro- 
bation period stops the issuance of an 
injunction. After finding that the employer 
was guilty of “certain infractions” of the 
statutory requirements, the court issued a 
novel order: it reserved decision for ninety 
days to allow a “waiting period” wherein 
the employer could demonstrate good-faith 
compliance with the FLSA commands. 


A cited United States Supreme Court ob- 
servation shows that this court, by this 
unique procedure, means to dispense justice 
according to its ecclesiastical heritage: “The 
historic injunctive process was designed to 
deter, not to punish. The essence of equity 
jurisdiction has been the power of the Chan- 
cellor to do equity and to mold each decree 
to the necessities of the particular case. 
Flexibility rather than rigidity has distin- 
guished it. The qualities of mercy and 
practicality have made equity the instrument 
for nice adjustment and reconciliation be- 
tween the public interest and private needs 
as well as between competing private 
claims.” 

At the end of the ninety days, the court 
finds that the employer “made good” during 
his so-called probation period. His good- 
faith compliance with the FLSA requisites 
during the “waiting period” is rewarded 
with this ruling: “. . . it is my conclusion 
that there is no need for the issuance of an 
injunction andjaccordingly the cause should 
be dismissed.".—McComb v. Cleveland Wreck- 
ing Company of Cincinnati, 18 LABOR Cases 
{ 65,691 (DC Calif., 1950). 


Paid Vacations and Leaves 
for White-Collar Workers 


The new FLSA white-collar regulations 
set standards which must be met to exempt 
executive, administrative and professional 
employees from the federal wage-hour law. 
One of these standards is a salary require- 
ment: fifty-five dollars a week must be paid 
to executives in order to bring them within 
the exemption; seventy-five dollars a week 
must be paid to administrative and profes- 
sional employees. No deductions on the 
basis of work performed or hours worked 
may be made from the weekly salaries of 
these employees in any weeks in which they 
perform any work, or the exemption will 
be lost. 

This “no-deduction” rule brings up the 
question of whether deductions under paid- 
vacation and sick-leave plans will impair 
the white-collar exemption. Administrator 
McComb pinpoints these rules to deductions 
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of credits from such plans and deductions 
from salaries: 

(1) Deductions of vacation or sick-leave 
credits from paid-vacation and _ sick-leave 
plans will not affect the exempt status of 
executive, administrative or professional em- 
ployees. 

(2) Deductions from the salaries of execu- 
tive, administrative or professional employees 
on the basis of vacations and sick leaves will 
void their exempt status, even though made 
after vacation and _ sick-leave allowances 
have been exhausted.—W-H Opinion Letter, 
March 17, 1950. 


Portal Act 
Saves Puerto Rican Employer Money 


An employer tries to defend his failure to 
pay statutorily required wages on the con- 
tention that he acted upon administrative 
interpretations of the Fair Labor Standards 
Act. If true, his reliance on the interpreta- 
tions is a defense sanctioned by the Portal 
Act—a complete defense. However, the 
court finds that the employer misinterpreted 
the interpretations, which knocks out this 
plea. 

Sut another provision of the Portal Act 
steps in as a substitute defender of the em- 
ployer—the provision giving courts discre- 
tion to reduce or wipe out liquidated 
damages in worthy cases (the Fair Labor 
Standards Act commands the award of 
liquidated damages in an amount equal to 
the unpaid wages). The court finds that the 
employer “ after consultation with his 
attorney and with Mr. Sturgis, the Admin- 
istrator of the Wage and Hour Division in 
Puerto Rico, discontinued its sales of tar to 
points outside of Puerto Rico in the belief 
that if he so acted he was not covered by 
the Act.” <A subsequently issued United 
States Supreme Court decision showed that 
FLSA coverage could not thus be circum- 
scribed, at which time this employer imme- 
diately took steps to comply with the wage 
provisions of the statute. All this honest 
endeavor on the part of the employer paid 
off—damages were reduced to one fourth of 
the wage recoveries, a saving of seventy-five 
per cent.—Donato Alicea, et al. v. Porto Rico 
Gas & Coke Company, 18 LaBor CASES 
65,682 (DC P. R., 1950). 

In the December issue of the JOURNAL 
you will find that a mainland court, in a 
similar case, went a little further in behalf 
of an employer who had relied upon his 
lawyer’s advice—no liquidated damages 
were awarded. 
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It's the Boss Who Pays . . . and Pays 


Customers who skip from New York 
restaurants and bars while the waiter’s back 
is turned need have no qualms of conscience 
insofar as the waiter’s pocketbook is con- 
cerned—it is the restaurateur or bar owner 
who will haunt them. In response to an 
inquiry as to whether owners or waiters 
should assume the resulting from 
“walk-outs,” the New York Labor Depart- 
ment says: “The owner must bear the loss. 
Wages must be paid by an employer to an 
employee under Article 6 of the Labor Law 
of New York State. Deductions by an em- 
ployer from the wages earned by an em- 
ployee are not permitted.” Since waiters 
come within the class of persons protected 
by this wage-payment law, employers are 
prohibited from deducting “skipped” checks 
from their wages.—Industrial Bulletin, New 
York State Department of Labor, March, 
1950. 


‘“Office’’ Workers 
Are Not ‘‘Factory’’ Workers 


Women and children may be employed in 
factories in New York only during certain 
designated hours. A question arises as to 
the effect of this restriction on workers 
employed in an office building which is 
occupied in connection with, and on the 
same premises as, a factory building. Do 
these facts make the office building a fac- 
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tory? Are the office workers factory 
workers? The state labor department be- 
lieves not. Reason: office employees are 


not “engaged in work for a factory.” The 
classification of persons for the purpose of 
applying the factory hours’ restriction is 
based on the nature of the employment of 
the women and children.—/ndustrial Bulletin, 
New York Department of Labor, March, 
1950. 


Who Examines Whom? 


Strange to say, an employee doesn’t al- 
ways know what is owing him. Employees 
don’t ordinarily keep payroll records and, 
after finding out that they have wages due, 
their memories may not be able to recon- 
struct the work periods and wages paid. 
This is one of the reasons why New York 
permits employees to examine their em- 
ployers before trial. In granting an employee 
this pretrial examination, a New York court 
comments: “The Fair Labor Standards Act 
imposes upon the defendant-employer the 
duty of keeping proper books and records; 
employees do not usually keep meticulous 
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records of the hours they work and the pay 
which they receive, and they are entitled 
to rely upon the books and records of their 
employers, especially as the statute makes 
it mandatory for employers producing in 
interstate commerce to maintain proper pay- 
roll records.” 

State procedural rules sometimes provide 
an avenue for securing this information by 
way of a bill of particulars, to be furnished 
by the employee prior to trial. 

Now what happens when the employer 
wants a bill of particulars and the employee 
wants a pretrial examination? Who gets 
what first?’ That problem arose in this case 
and here is the solution: The employee con- 
ducts his pretrial examination of the em- 
ployer first, so as to ascertain definitely from 
the records how many hours he worked and 
the compensation he received. Then he 
prepares and furnishes to the employer the 
bill of particulars showing the information 
which the employer demands.—Kugel wv. 
Charlestown Mills, Inc., 18 Lapor Cases 
{ 65,687 (N. Y. City Ct., 1950). 


Wages Go On While 
Employees Vote 


About one third of the states now grant 
employees paid absences—usually two hours 
—for the purpose of voting. The consti- 
tutionality of California’s two-hour law was 
attacked and upheld in a recent case. 

The employer argues that the law deprives 
him of property without due process of law 
and that it interferes with the freedom of 
contract. A quote from 47 Columbia Law 
Review, page 137, is the judge’s answer: 
“The pay while voting requirement bears 
a considerable resemblance to minimum 
wage legislation. There is a marked sim- 
ilarity between requiring an employer to pay 
a minimum wage totalling a fixed amount 
per week for 40 hours work and compelling 
him to pay the same amount for 38 hours 
work during a particular week in the year.” 

In seeking to limit the paid absence to 
less than two hours, the employer declares 
that pay should be required only for such 
time as is necessary to cast the ballot. The 
court counters by saying that this limita- 
tion does not appear in the statute 
itself.” (It looks as if the voters’ pay will 
go on even though they tarry for a snack 
before returning to work, so long as they 
keep within the two-hour period. But when 
the table is turned, New York says they 
are not entitled to more than two hours’ pay 
despite the fact that a longer time is re- 
quired to reach the polls and return.—New 
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York Attorney General’s Opinion, December 
5, 1949.) 

The employer fared no better on his third 
try when he contended that “. under 
conditions as they exist in California today, 
the necessity for this statute has ceased to 
exist, in view of the fact that polling places 
are accessible to the voters within very close 
proximity to their respective places of abode, 
and that the time consumed in going from 
their places of employment to the voting 
booth does not warrant the exercise of this 
two-hour privilege.” Succinctly, the judge 
tells the employer that he must look 


to the legislature of the State of California 
to either repeal or amend the statute it- 
self.”—Anthony Ballarini, on Behalf of IAM 
v. Schlage Lock Company, et ai., 18 LasBor 
Cases § 65,680 (Calif. Munic. Ct., 1950). 


The table on the following pages shows 
paid-time-for-voting provisions by states. 

The federal wage-hour law—the Fair 
Labor Standards Act—does not require that 
employees be paid for time they take off 
from work in order to vote. However, if 
they are paid for the time because of a state 
law or their employment contract, the pay 
may be omitted from their earnings when 
figuring their hourly rates for overtime-pay 
purposes.—W-H Letter Ruling, November 8, 
1944; W-H Interpretative Bulletin on Over- 
time Compensation (1950), 15 F. R. 623. 


Meat Packers Hear Assistant 
Administrator's FLSA Views 


The impact of the 
Standards Amendments on 
the meat-packing industry was explained by 
Assistant Administrator Weiss in a speech 
last month to the National Independent 
Meat Packers Association at Chicago, IIli- 
nois. He touched on coverage, exemption, 
overtime pay and annual-employment guar- 
antees. His remarks on these facets of the 
amendments are equally applicable to other 
industries facing the same problems. 


Fair Labor 
employees in 


recent 


Coverage.—Mr. Weiss says: “There can 
be no doubt about the coverage under the 
law of employees of a meat packer who 
produces meat or meat byproducts which, 
in whole or in any unsegregated part, move 
out of the State in which the packer’s estab- 
lishment is located . . . even if the meat ‘is 
sold for use entirely within the State and 
only the byproducts are sent out of the 
State.” 

Coverage applies not only to workers 
engaged in such manual activities as slaugh- 
tering livestock, cutting meat or making 
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State Laws Granting Voting Time to Employees 


Can Employee Be 

















State Length of Time Hours of Absence Docked? 
Alabama no provision 
Alaska no provision 
Arizona two hours specified by employer general election—no 
Arkansas after quitting time specified by state law not specific 
(not later than 4 P. M.) 
California two hours not specified; election general election—no 
officers may be ab- direct primary—no 
sent all day without presidential primary 
suspension or dis- —no 
charge 
Colorado two hours specified by employer general election—no, un- 
less pay is by the hour 
Connecticut no provision 
Delaware no provision 
re of &. no provision 
Florida no provision 
Georgia no provision 
Hawaii no provision 
Idaho no provision 
Illinois two hours specified by employer general election—no 
Indiana four hours mutual agreement general, national, state 
or county election—no 
Iowa two hours specified by employer general election—no 
Kansas two hours specified by employer general election—no 
Kentucky four hours specified by employer all elections—yes 
Louisiana no provision 
Maine no provision 
Maryland “reasonable” time, not not specified not specified 
over four hours 
Massachusetts two hours first two hours after not specified 


Michigan 


no provision 


opening of polls 





Minnesota jaw not specific specified by state “dur- all elections—no 
: ing the forenoon” 
Mississippi no provision 
Missouri four hours specified by employer all elections—no 
Montana no provision 
Nebraska two hours specified by employer all elections—no 
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State Laws Granting Voting Time to Employees—Continued 


State 


Length of Time 


Hours of Absence 


Can Employee Be 
Docked ? 





Nevada 


New Hampshire 


three hours in places 
that operate on legal 
holidays; otherwise 
all day 


no provision 


not specified 


not specified 





New Jersey 
New Mexico 


New York 


North Carolina 


North Dakota 


no provision 
two hours 


two hours; special rules 
for primaries 


no provision 


no provision 


specified by employer 


employer may specify 
hours 


no 


not if voter uses two 
hours specified or if 
hours are not specified 
by employer 





Ohio 
Oklahoma 


Oregon 
Pennsylvania 


Puerto Rico 


two hours 


two hours, unless more 
time is needed 


no provision 
no provision 


no provision 


specified by employer 


specified by employer 


all elections—no 


not specified 





Rhode Island 
South Carolina 


South Dakota 


no provision 
no provision 


two hours 


specified by employer 


all elections—no 





Tennessee no provision 
Texas “reasonable” and “fair” specified by employer statute—no 
Atty. Gen. Op.—yes 

Utah two hours specified by employer general election—no, un- 

less pay is by the hour 
Vermont no provision 
Virginia no provision 
Washington no provision 


West Virginia 


three hours, unless 
more is necessary 


not specified 


“primary or convention’ 
—no 





Wisconsin 


Wyoming 


three hours; special for 
“cities of the first 
class” in city pri- 
maries 


one hour other than 
lunch hour 


Wages . . . Hours 


specified by employer 


not specified 


yes 


all elections—no 
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sausage, but also to maintenance men, 
watchmen, office workers, employees who 
regularly travel across state lines, and those 
who ship, prepare for shipment or transport 
meat and byproducts across state lines, Mr. 
Weiss points out. 

“It is not necessary that the packer him- 
self ship goods directly out of the State 
for coverage to apply. . . . The employees 
will be entitled to the Act’s benefits, even 
if the meat or byproducts are sold to a 
customer within the State, if the employer 
knows or has reason to believe that these 
goods will in turn be sent out of the State 
in the same form, or after some further 
processing, or as a part or ingredient of 
other goods.” 


Seasonal overtime-pay exemption.—“ Many 
of you who have covered employees may 
be wondering whether, under the new 
amendments, you may still claim a limited 
overtime exemption applying to the han- 
dling, slaughtering and dressing of live- 
stock,” Mr. Weiss continues, referring to 
the seasonal overtime-pay exemption. “This 
exemption, which may be taken for a period 
of not more than 14 workweeks in the agegre- 
gate in the calendar year, is not changed by 
the new amendments. 

“If the plant is engaged exclusively in 
handling, slaughtering or dressing livestock, 
then all the plant employees—provided they 
work only in the plant—would be within 
the overtime exemption for not more than 
14 weeks of the year.” 

Premium pay for exceeding production 
quotas.—‘A problem concerns compliance 
with the Act’s overtime requirements by 
establishments where time and one half 
the base rate is paid during the normal 
workday, after daily production quotas have 
been exceeded. ... Once these quotas have 
been completed, which may take as little 
as four, five or six hours, employees are paid 
time and one half their base rate for the 
cattle killed during the rest of the day. 

“Thus the question presented to us is 
whether these time and one half payments 
made during the normal working day can be 
true overtime payments under 
the Act. Of course, this problem is 
significant only in those weeks in which 
more than 40 hours are worked, and no 
exemption is applied to the employees to 
whom the payments are made. 


considered 


“It seems clear to the Divisions that, 
before the enactment of the amendments, 
there could be no question that these pay- 


ments were not true overtime under the law. 
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The problem, therefore, is whether the 
amendments have made them true overtime 
payments. 

“It has . been contended that provi- 
sions of the amendments which, under 
certain conditions, permit overtime pay 
computation on basic rates established by 
agreement between the employer and his 
employees may offer authority for us to 
consider the payments under discussion as 
true overtime pay—even though admittedly 
these provisions were not intended to deal 
with this type of problem. 

“We are exploring this possibility, but | 
would be less than candid if I did not state 
to you that we are very dubious about the 
authority granted under these sections to 
consider the payments in question as true 
overtime pay under the Act. 

“, . As far as the Divisions are con- 
cerned, we will whether 
overtime is computed in accordance with 
the statutory requirements, if the employees 


not look to see 


are exempt in the particular workweeks in 
which overtime is worked. 
“Nor will we be concerned about this 


problem during any weeks in which an in- 
dividual employee may be exempt because 
he is employed pursuant to an annual em- 
ployment agreement, drawn up in accord- 
ance with the Act’s provisions—as long as 
the employee works no more than 12 hours 
a day or 56 hours a week.” 

Which brings us up to the finale of 
Assistant Administrator Weiss’ speech: 


Annual-employment guarantees. — “Here, 
I believe it opportune to turn to a con- 
sideration of those provisions of the Act 
which are designed to encourage labor- 
management contracts for employment on 
an annual 
the employer is given a partial exemption 
from the overtime pay requirements in return 
for an annual guaranty of employment to 
his workers. 


basis. Under these provisions, 


“The Divisions hope that employers and 
employees are going to avail themselves 
more readily of the advantages which these 
agreements have to offer, as the new amend- 
ments make more flexible the rather rigid 
statutory provisions which previously gov- 
erned the terms for operation of annual 
wage agreements. 

“The fluctuations in the volume of pro- 
duction in the meat packing industry under- 
score the advantages of these agreements. 
To management, operations under a guar- 
anteed employment plan mean retention of 
an experienced for workers 
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won't drift off in the slack season to other 
jobs. Since the employer won’t have to put 
so much time and expense into hiring and 
training new workers, efforts can be chan- 
neled into more productive ends. The bet- 
ter morale of employees who feel sure of 
jobs pays dividends in smoother operations 
and employer-employee relationships in the 
plant. And knowing that he has an ex- 
perienced labor force behind him, the em- 
ployer can chart his operations to greater 
advantage and obtain cost savings by spread- 
ing his contracts with suppliers over the 
year. All this adds up, in short, to more 
efficient operations at lower costs.” 


Raises in Puerto Rican Wages 


For the first time, a minimum wage of 
seventy-five cents an hour is recommended 
for a Puerto Rican industry coming within 
the purview of the Fair Labor Standards 
Act. This recommendation comes from an 
industry committee in connection with the 
shipping industry, now operating under an 
hourly minimum of forty cents. 

As explained in the December issue of 
the JOURNAL, the amended FLSA permits 
minimum wages on the island of less than 
seventy-five cents, but directs the Wage- 
Hour Administrator to convene industry 
committees for the purpose of raising the 
levels as near to that figure as is economically 
possible without curtailing employment or 
giving competitive advantages over conti- 
nental industries. 

The industry committee which surveyed 
the shipping industry also studied other 
industries. In the textile industry, the 
committee proposes that the present twenty- 
five cent rate for machine-woven textiles 
(except hard fibre) be raised to thirty 
cents an hour and that a new committee 
be appointed to reconsider the rate when 
newly established mills have had sufficient 
operating experience. For other branches 
of the same industry, the committee recom- 
mends an increase in the rate covering the 
manufacture of mattresses, quilts and _ pil- 
lows from the present twenty-five cents an 
hour to fifty cents; for hard fibre products, 
from twenty-five cents to thirty-two and 
one-half cents an hour; for hand-loomed 


products, from present rates of fifteen and 
twenty-four cents to twenty-five cents an 
hour; and for cotton ginning and com- 
pressing, from twenty-five cents to thirty 
cents an hour. 

For the bakery industry, the committee 
advocates an hourly minimum of thirty- 
five cents; twenty cents is now being paid. 
For the vegetable, fruit and nut industry, 
a rate of thirty cents is suggested to replace 
present rates ranging from fifteen to eighteen 
cents an hour. 

A raise from twenty-five cents to fifty 
cents an hour is advised for the chinaware 
industry; and for other clay products, a 
raise from twenty-five cents to forty cents. 

Rates from thirty to forty-six cents an 
hour are suggested for several branches of 
the button, buckle and jewelry industry; 
prevailing minimums range from twenty to 
forty cents an hour. Specifically, the com- 
mittee the following new rates: 
manufacture of pearl buttons, forty-six cents 
an hour; all other buttons and _ buckles, 
forty cents; rosaries and bead stringing, 
thirty cents; and metal and plastic jewelry, 
forty-five cents. 

The FLSA Administrator, 
after holding public hearings, to adopt or 
reject recommendations made by industry 
committees; he may not amend them. Pub- 
lic hearings were held in Washington, D. C., 
in March to deterrnine whether this indus- 
try committee’s recommendations should be 
approved or disapproved. 


proposes 


authorizes the 


Following along the same vein, another 
industry committee started investigations 
in Puerto Rico on April 18 to 
raising wages in these industries: artificial 
flower, cement, hairnet, hosiery, shade pull, 


consider 


sugar manufacturing, metal, plastics, ma- 
chinery, instrument and _ transportation 
equipment. Minimum rates presently in 


effect range from twenty-five to forty cents 
an hour. 

Committee hearings are concluded with 
respect to the artificial-flower industry. The 
committee recommends that the hourly rate 
ot thirty-three cents now in effect be in- 
creased to forty-three cents. The next step 
will be the public hearing to determine 
adoption or rejection of the recommended 
rate. 


About 1,500 national trade associations with which one million 
American business firms are affiliated are actively operating in 
the United States 


Wages ... Hours 
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der the Wagner Act. Others restrict the 
area covered under that Act. What is policy 
one month may not be policy the next 
month. Policies are inconsistent between 
different industries and within the same in- 
dustry.” In support of these contentions 
the Counsel cites and describes many cases.“ 
We may add here two recent decisions 
not mentioned in the General Counsel’s tes- 
timony before the Committee. 


The first of these decisions involves an 
NLRB ruling against the United Brother- 
hood of Carpenters & Joiners in a secondary 
boycott case. The boycott arose in connec- 
tion with a house-remodeling project. Used 
on the house-remodeling job were certain 
materials purchased from a jobber with 
whom the Carpenters Union had been dis- 
puting because he insisted on his right to 
have nonunion men install the materials. 
In an effort to make the home owner cease 
dealing with the jobber, the Carpenters 
Union “pulled” its members off the job. 
While but a small amount of money was 
involved in the whole remodeling job, and 
a still smaller amount involved in the pur- 
chases from the nonunion jobber, the NLRB 
asserted jurisdiction,” and its assertion of 
jurisdiction has recently been upheld by the 
Court of Appeals for the Sixth Circuit.” In 
support of its assumption of jurisdiction, the 
Board made two points: First, that the leg- 
islative history of the Taft-Hartley Act 
strongly indicated that the Congress wanted 
the Board to assume jurisdiction over the 
building and construction industry when- 
ever the bare facts of federal jurisdiction— 
an actual or potential effect on interstate 
commerce—existed; second, that while the 
boycott of the remodeling job was pretty 
unimportant in terms of interstate com- 
merce, similar boycotts ultimately directed 
at nonunion jobbers might be very impor- 
tant in those terms. It should be noted 
carefully that the Board thus created what 
may be called a “cumulative-potential-effects” 
doctrine as a criterion for assuming 
jurisdiction. 





Against this case and this doctrine should 
be placed the Board’s decision in the Feilers 
case," decided March 21, 1950. Here the 
Board refused to exercise jurisdiction 
although the case involved a general con- 
tractor doing an annual business of $300,322. 
Whereas in the previous case a home- 
remodeling job was involved, the present 
case concerned new housing; but that can 
scarcely make a difference. Be that as it 
may, the Board conceded that it could 
assume jurisdiction in the latter case be- 
cause more than half of the contractor’s pur- 
chases were made from dealers who 
purchased their materials from other states. 
Still, the Board affirmed its right to refuse 
to assert its jurisdiction. No mention was 
made of the “cumulative-potential-effect” test. 


The General Counsel’s point in citing these 
and similar cases was simply that the Board 
was being either unfair or plainly wrong in 
attributing confusion with respect to cov- 
erage to either the act itself, its “two- 
headed” administration or the Office of the 
General Counsel. “The abolishment of the 
independent office of the General Counsel 
will not solve this problem,” he avers. “It 
will not enable parties to determine without 
expensive litigation whether the business in- 
volved is within the scope of the Act. It 
will merely give the Board the unfettered 
power to perpetuate the confusion, incon- 
sistencies, and contradictions implicit in 
its decisions.” 


HE FACT that the General Counsel is 

a representative of the “rule of law” 
school of thought is clearly shown by his 
proposal for solution of the problem: 
“There is only one completely satisfactory 
answer to the present confused picture on 
the question of assertion of jurisdiction. 
Congress should define the area as precisely 
as possible within which the Board must 
and must not assert Federal jurisdiction. 
Only then will there be readily available 
to the public an answer to the serious ques- 
tions which now plague them.” 





14 Newton Chevrolet, Inc., 37 NLRB 334; Herff 
Motor Company, 74 NLRB 1007; McGough 
Bakeries Corporation, 58 NLRB 89; S &€ R 
Baking Company, Inc., 65 NLRB 351; Dallas- 
Fort Worth Brewing Company, 84 NLRB, No. 
82; White Belt Dairy Farms, Inc., 85 NLRB, 
No. 2; Akron Brick & Block Company, 79 
NLRB, No. 166; Makins Sand & Gravel Com- 
pany, 85 NLRB, No. 37; Hdgar P. Folse, 86 
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NLRB, No. 52; Eunice Iron Works, 80 NLRB, 
No. 51. 

4% United Brotherhood of Carpenters ¢ Join- 
ers, CCH NLRB Decisions — 1948-1949, { 8374, 
80 NLRB, No. 91. 

1618 LABOR CASES { 65,690. 

17 B, W. Fellers, Inc., 2 CCH Labor Law Re- 
ports (4th Ed.) { 9767, 88 NLRB, No. 212. 
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dent; the failure of the membership to ratify 
the existing contract; the nonenforcement of 
the union-shop provision; the absence of 
efforts to collect dues for the past four 
months; since resignation of the stewards, 
four months earlier, the absence of anyone 
to process grievances; no per-capita dues 
to IPU for three months; no communica- 
tion with the company for  three-plus 
months; no attempt to show any present 
membership; and the absence of representa- 
tion of Local 456 at the hearing (although 
IPU was represented). PWOC submitted 
proof of designation as bargaining agent 
by sixty-one of 163 in the unit. Held, Local 
456 was defunct, and the contract was not 
a bar. Normally, in interests of stability in 
industrial relations, the tripartite relation- 
ships defined in trade agreements will not be 
disturbed. “But where it appears that the 
contract either in its form or provisions, or 
in its operation, does not serve to stabilize 
labor relations in the manner contemplated 
by the statute, the Board holds that it pre- 
sents no obstacle to the employees’ present 
exercise of their right to choose a bargain- 
ing representative.” Member Reilly dis- 
sented on the ground that the contract must 
be a bar if it is valid. 


Creamer & Dunlap, 60 NLRB 437. In view 
of the existing contract, the Board dismissed 
the petition of USA-CIO where evidence 
as to the status of incumbent Local 620, 
Iron Workers, AFL, showed that that or- 
ganization, while it did not enforce a closed 
shop and was not consulted by the company 
on discharges and layoffs, without regard 
to contract, did discuss grievances with the 
company on several occasions, some in the 
past year. 


DeBardeleben Coal Corporation, 51 NLRB 
1412. An unexpired contract with AFL was 
urged as a bar to proceedings in a petition 
by District 50. In two meetings—the num- 
ber present not revealed—it was voted to 
withdraw affiliation from AFL and return 
the charter; at the next meeting officers were 
elected and affiliation with District 50 was 
decided upon (but never carried out). The 
“new” local met with the company on griev- 
ances and prosecuted pending WLB matter 
as AFL affiliate. The local had not been 
suspended by AFL; the evidence showed 
no vote for dissolution; besides, on a sub- 
sequent date, ninety-four members attended 
a meeting, and fifteen employees still desir- 
ing AFL representation have made no ap- 


Disaffiliation 





plication elsewhere. Held, the contract is a bar. 
AFL is not defunct nor have a substantial num- 
ber of members transferred over. 


Douglass Public Service Corporation, 62 
NLRB 651. Petitioning Oil Workers, CIO, 
contended that Engineers, AFL, was no 
longer capable of functioning as the bargain- 
ing representative under an unexpired con- 
tract. The evidence showed that for almost 
a year Engineers had had no regular meet- 
ings, had not regularly collected dues and 
had not enforced a closed-shop contract 
(because of a labor shortage); also, that a 
“number of employees” petitioned the com- 
pany against deduction of dues for and 
against their representation by Engineers. 
It was showed further that Engineers had 
continued to settle grievances, had secured 
wage adjustments and had held some meet- 
ings with groups of employees. Held, Engi- 
neers was still functioning and capable of 
administering a contract, which was a bar. 


Elizabethtown Water Company, 84 NLRB 
— (No. 97). United Public Workers, CIO, 
was party to a contract expiring February 
1, 1950. On January 6, 1949, thirty-two 
members present voted to disaffiliate from 
UPW and apply for a charter in the Utility 
Workers Union, CIO. On February 17, 
1949, UWU issued a new charter; all offi- 
cers of the former local and all former 
members joined the new local. On January 
7, 1949, UPW suspended the local and ap- 
pointed an administrator. UPW held no 
meetings or in any other manner repre- 
sented employees. UPW contended that: 
(1) its contract was a bar and (2) disaffilia- 
tion was ineffective because it did not con- 
form with the constitutional requirements 
of the union. Held, unresolved doubt exists; 
an election is directed with both unions on 
the ballot. 


Ellis Canning Company, 67 NLRB 384. 
Teamsters had a contract expiring July 1, 
1946. January 21, 1946, ILWU-CIO made 
claim and filed this petition, It claimed that 
Teamsters was no longer “functioning ef- 
fectively” as bargaining representative. This 
contention was held to be without merit, 
although a “considerable group of 
were dissatisfied with 


since, 
employees” 
and although because of a labor shortage 


Teamsters, 


Teamsters agreed to forego enforcement of 
a closed-shop provision, it has taken up 
grievances and secured wage adjustments 
(But an was di- 
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rected because of imminent expiration of the 
contract.) 


Elwood Machine & Tool Company, 61 
NLRB 1618. The contract between this em- 
ployer and Society, unaffiliated, was to 
expire January 15, 1946. On January 20, 
1945, at a. special meeting, attended by 
twenty-six (of thirty-nine) employees, it was 
voted, twenty-one to five, to withdraw from 
Society and authorize discontinuance of 
dues check-off by the company. Society and 
the company were apprised of this action. 
On February 1, 1945, UAW-CIO notified 
the company of a majority interest and filed 
this petition. At the time of hearing (April 
5, 1945) UAW submitted an authorization 
petition signed by twenty-five of thirty em- 
ployees who had been reached in the last 
twenty-four hours. Society and the company 
urged the contract as a bar. Held, the con- 
tract was a bar. Society was still regarded 
as the bargaining agent by the company and 
had insisted upon its rights under contract. 
The week before the hearing, it participated 
in the settlement of a grievance matter. The 
company still deducted dues pursuant to the 
contract (although, over Society’s protest, 
it placed them in escrow). 


Eppinger & Russell Company, 78 NLRB 
1178. The contracting union did not cease 
to function as a collective bargaining repre- 
sentative so as to render inoperative its con- 
tract as a bar to a rival union’s representation 
petition because of alleged failure of its 
agent to appear at meetings, to process 
grievances properly, to negotiate changes in 
the contract and to continue to have dues 
checked off where its other negotiations 
(negotiating a supplementary contract in 
December, 1948) showed its present interest 
in the employees involved. (A _ petition 
signed by 106 employees of the company 
claimed that the union has been derelict in 
representnig them’and that they were pre- 
pared to withdraw and seek another union 
affiliation.) But, an election was directed 
because the contract had been prematureiy 
extended. 


Evening News Association, 58 NLRB 1392. 
In the absence of notice given prior to June 
1, 1944, a contract between the company and 
Local 1218, IBEW-AFL renewed itself for 
another year, beginning August 1, 1944, On 
July 31, 1944, all employees decided to with- 
draw from AFL and so notified the com- 
pany. On August 9, fifteen of the company’s 
sixteen employees joined unaffiliated NABET, 
petitioner herein. (The remaining employee 
signed NABET authorization card.) Held, 
the contract is not a bar since substantially 
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the entire membership of the contracting union 
in the affected unit has shifted to another 
organization. 


Federal Iron & Metal Company, 446 NLRB 
597. When UCWOC dissolved and went 
from CIO to District 50, employees of Local 
10 returned the charter offered by District 
50 and sought affiliation with CIO. CIO 
chartered Industrial Local 1267. Held, the 
contract is no bar since (1) the claim was 
timely and (2) while “resolution of the ques- 
tions of successorship to the UCWOC and 
to the contract is not a function of the 
Board,” the identity of the labor organiza- 
tion desired by the employees can best be 
determined by secret ballot. 


Foley Lumber & Export Corporation, et al., 
70 NLRB 73. FTA-CIO had contracts with 
this employer, some having just expired and 
others to expire “in the near future.” Pe- 
tions were filed by the United Fertilizer, 
etc., Union, unaffiliated, formed when, at a 
general-membership meeting of FTA, 400 
members present voted to disaffiliate. This 
meeting followed one by FTA at which 
forty members present voted to continue 
that organization, (Approximately 500 em- 
ployees were involved.) Each organization 
claimed to be party to existing contracts. 
Held, contracts are no bar in view of doubt 
as to the identity of the labor organization 
employees want to represent them. 


Fruehauf Trailer Company, 85 NLRB — 
(No. 235). UAW had a contract for June, 
1948-1950. On April 28, 1949, ninety-five per 
cent of 1,100 members voted; all but three 
voted to leave UAW and join IAM. Former 
officers were elected to similar positions in 
IAM, Old shop stewards functioned for the 
new union. UAW appointed an administra- 
tor. UAW argues that the old loca! is still 
in existence since twelve members remained 
and there was no legal dissolution according 
to the constitution. An election was directed 
to resolve doubt as to the identity of the 
labor organization employees desires to rep- 
resent them. 


Gelatin Products Company, 49 NLRB 173. 
District 50, CIO, negotiated with this em- 
ployer. It withdrew from CIO in October, 
1942, and executed a two-year contract No- 
vember 10, 1942. January 4, 1943, at a meet- 
ing attended by eighty (of 365), there was 
a unanimous vote to accept a charter from 
Gas, Coke, etc., CIO. The employees are 
no longer active in District 50 (date of hear- 
ing February 18, 1943), and District 50 has 
not continued to represent employees or ad- 
minister the contract. Held, there is doubt as to 
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whether District 50 continues to represent 
a substantial number of employees; the con- 
tract is no bar. 


General Motors Corporation, 2 CCH Labor 
Law Reports (4th Ed.) § 9620, 88 NLRB 
— (No. 112). Since June 1941, UE, in con- 
junction with its locals, and the employer 
entered into national agreements covering 
various divisions of the employer. The last 
contract was signed on May 29, 1948, and 
expired on April 28, 1950. Following the 
UE’s expulsion from the CIO, locals cor- 
responding to the aforesaid divisions met 
and voted on disaffiliating from the UE and 
affiliating with the IUE. At Delco Appliance 
and Delco-Remy the vote was unanimous. 
At Delco Products the vote was 999 to one 
against the UE. At Packard Electric, of 
two voting sections, one section where the 
attendance was between 800 and 1,000, the 
vote was unanimous. In the second section 
the vote was fifty-eight to three. At Frigidaire, 
of approximately 2,000 members present, all 
but three or four voted to disaffiliate and 
join IUE. An election was directed. Chair- 
man Herzog finds that, in view of the foregoing 
circumstances, there exists a serious doubt 
as to the present identity of the labor or- 
ganization which the employees of the em- 
ployer desire to have represent them, and 
the question is best resolved by an election. 
30ard Members Houston and Murdock find 
it unnecessary to pass on this issue; as the 
present contract will expire in less than three 
months, they find, apart from other consid- 
erations, that the contract is’ not a bar. 


Great Lakes Carbon Company, 44 NLRB 
70. Local 12327, UMW executed a contract 
with this company; it is still pending. In 
mid-1942, a portion of membership voted to 
sever from UMW and affiliate with Council 
of Gas & Coke. UMW organized a new 
local. On petition by Council, UMW raises 
the contract as bar. Held, notwithstanding 
considerable shift of membership, UMW 
still retains as members a substantial num- 
ber of employees sufficient to administer the 
existing contract (evidence was presented 
that Council now represented 147, UMW 
eighty-two out of 263); the contract is a bar. 


Hackensack Water Company, 2 CCH Labor 
Law Reports (4th Ed.) J 9066, 84 NLRB — 
(No. 96). A contract between United Public 
Workers, CIO and this employer expired 
on February 28, 1950. On October 14, 1948, 
at a regular meeting, fifty-nine members 
present voted to disaffiliate and join Utility 
Workers Union, CIO; nine abstained and 
none voted against the motion. (There is no 
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indication of how many employees are in the 
unit or how many were members of the 
union.) On October 26, 1948, the UWU 
issued a new charter. All officers and mem- 
bers of the former union joined the new 
local. The new local held regular meetings 
and negotiated grievances. UPW appointed 
an administrator after suspending the local. 
UPW held no meetings nor did it actively 
represent employees. UPW contends that 
(1) the contract is a bar, and (2) disaffilia- 
tion was not constitutional. Held, unresolved 
doubt exists; an election is directed. 


Harbison-Walker Cases 


Harbison-Walker Refractories Company, 43 
NLRB 1349. The original contract between 
this employer and Local 447, United Con- 
struction Workers Organizing Committee, 
was signed on March 2, 1942. In mid-1942, 
without the consent of Local 447, “ U. C. W.- 
U. M. W.” was substituted for “UCWOC” 
in the contract. On June 11, 1942, CIO an- 
nounced that the agreement substituting the 
name of the union was invalid and unauthor- 
ized. On June 15, 1942, the members of 
former Local 447, UCWOC, voted unani- 
mously to apply for a new charter directly 
from the CIO. On June 18, 1942, CIO 
chartered the Brick Workers affiliated di- 
rectly with the CIO, and on July 20, 1942, 
the Brick Workers filed a petition. Held, 
an election was directed to determine the 
identity of the representative who should 
administer the contract in view of unresolved 
doubt as to identity. “It is not, however, 
our intention to invalidate the contract or 
to disturb it in any respect. The election 
which we shall hereinafter direct is for 
the purpose of determining the representa- 
tive who shall administer the contract.” 


The above decision was amended at 44 
NLRB 249 to strike the quoted words. 


Harbison-Walker Refractories Company, 44 
NLRB 1280. The original contract was be- 
tween this employer and Local 111, UCWOC- 
CIO. In mid-1942, without consent of Local 
111, “UCW-UMW” was substituted for 
“UCWOC-CIO” in the contract. Local 111 
held a meeting at which fifty or sixty pres- 
ent (there were 440 in the unit) unanimously 
voted to remain in CIO. It received a 
charter from Gas, Coke, etc., CIO, and filed 
a petition, presenting proof of designation by 
seventy-five per cent of the unit. Held, the 
contract is no bar because of unresolved 
doubt as to the identity of the organization 
desired by the employees. 
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Harbison-lWalker Refractories Company, 44 
NLRB 816. This employer and UCWOC- 
CIO entered into contracts covering various 
plants of the employer. In June, 1942, cer- 
tain UCWOC officials purported to create 
UCW-UMW out of UCWOC and were 
named in the contract. CIO denounced this 
action and dissolved UCWOC. One local 
involved voted to remain in CIO and got a 
charter. Another voted to affiliate with 
UCW-UMW, then to remain with CIO, 
then to go into UCW-UMW, then to apply 
for a CIO charter. A third and a fourth 
local voted to get charters from CIO. CIO 
granted charters. The employer refused any 
recognition and filed petitions, as did CIO. 
Held, in view of unresolved doubts as to 
the identity of the labor organization desired 
by employees, an election should be held. 


Hazleton Brick Company, 44 NLRB 222. 
In a petition by Local 1227, CIO, the em- 
ployer urged a contract between it and Local 
141, UCWOC as bar. (UCW-UMW 
claimed to be successor to Local 141, 
UCWOC.) Local 141 had unanimously re- 
jected affiliation with District 50 and UCW- 
UMW had revoked the charter of Local 141, 
but CIO issued a charter as Local 1227. 
Held, the contracting union is no longer in 
existence, and an election is in order. 


Heminway & Bartlett Manufacturing Com- 
pany, 2 CCH Labor Law Reports (4th Ed.) 
{ 8440, 80 NLRB 989. An automatically re- 
newable contract of nine years ago, not ac- 
tively administered, is no bar, although the 
contracting union is not necessarily “de- 
funct.” The contracting union never cor- 
responded with the company, nor processed 
grievances. Although the contracting union 
has officers, it has never collected dues or 
held meetings. An election was directed. 


Hocking Valley Manufacturing Company, 
68 NLRB 315. Local 3569, USA-CIO and 
this company, on July 18, 1945, entered into 
a two-year contract. On December 27, 1945, 
at a special meeting—number attending un- 
known—dissolution of Local 3569 was 
voted; USA-CIO and the company were 
notified by petitions signed by “practically 
all” Local members. Thereafter, although 
USA appointed a Local administrator, there 
were no Local meetings, election of new of- 
ficers, processing of grievances or enforce- 
ment of check-off or closed-shop provisions. 
On a petition filed by District 50, held, 
Local 3569 had ceased to function as rep- 
resentative and the contract is not a bar 
(but USA ordered on the ballot). 
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Hydraulic Press Brick Company, 47 NLRB 
286. Local 30, UCW, CIO, signed a con- 
sent-election agreement with the employer. 
Before the election, UCW affiliated with 
District 50 of UMW. On the day of elec- 
tion, June 11, 1942, CIO denounced the 
change of affiliation and dissolved UCW. 
Local 30 won the election. On June 24, CIO 
set up No. 1221 Paving Workers and de- 
clared it successor to Local 30. The com- 
pany would not deal with either. On petition 
filed by Paving Workers, held, there is un- 
resolved doubt respecting the employees’ 
choice, and the election should be held de- 
spite certification within a year. 


Jasper Wood Products Company, Inc., 72 
NLRB 1306. On April 17, 1946, CIO Furni- 
ture Workers were certified. No contract 
was signed. On July 16, 1946, at a CIO 
meeting attended by 125 members (there is 
no indication of how many there are in the 
unit or union), a motion was passed asking 
officers to seek affiliation with a new CIO 
union. Unable to implement this motion, 
at a meeting on August 1, 1946, a motion 
was passed to disaffiliate from CIO. (No 
figures are given on the number attending 
this meeting.) On August 5, 1946, the em- 
ployees voted to affiliate with the Up- 
holsterers, AFL. At another meeting on 
August 7, 1946, 180 members present rati- 
fied the action to disaffiliate from CIO and 
affiliate with AFL. On August 8, 1946, AFL 
notified the employer that it was the ma- 
jority representative. CIO continued to 
meet and conduct union business. The em- 
ployer filed a petition. CIO claimed that 
its certification was a bar. Held, there is sub- 
stantial unresolved doubt as to the identity 
of the certified labor organization; an elec- 
tion was directed. 


Junior Mercantile Stores Division, etc., 58 
NLRB 1. UCW-UMWA filed a petition, 
in midterm of contract, claiming that in- 
cumbent Local 869, RCIPA-AFL, was no 
longer a functioning labor organization and 
was not administering the contract, and that, 
therefore, the contract was not a bar. The 
record disciosed that Local 869, at the time 
of the hearing, had officers who handled 
grievances, continued to hold meetings and 
received dues for thirty-five per cent of the 
employees checked off by the company. 
Also, it was disclosed that terms of the con- 
tract were being observed. Held, the con- 
tract was a bar. 


Kay & Ess Company, 48 NLRB 1387. On 
February 10, 1943, members of Local 13001, 
UMW, purported to shift affiliation to CIO, 
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and CIO notified the employer. UMW 
claimed that the Mill B date on its contract 
had passed and that the renewed contract 
was a bar for another year. Held, there was 
substantial doubt as to the identity of the 
labor organization representing the em- 
ployees; the contract is not a bar. 


Maurice A. Knight Sons’ Company, CCH 
Labor Law Reports (4th Ed.) {§ 9074, 84 
NLRB — (No. 89). A two-year contract 
was signed September 10, 1947. A union 
meeting was held on March 16, 1949, attended 
by twenty-eight out of thirty-nine members; 
a resolution to disband was passed, twenty- 
one to seven. By March 19, all but one 
member had signed statements of with- 
drawal. Held, the contracting union is not 
defunct and therefore its existing contract 
operates as a bar to a decertification peti- 
tion because: (1) it appears that the union 
continues to exist; (2) it presently has 
fifteen members and officers; (3) its charter, 
constitution, bylaws and bank account have 
not been surrendered; (4) meetings have 
been held subsequent to the purported dis- 
banding; and (5) the employer, at the hear- 
ing, stated that he still recognized the union, 
The petition was dismissed. 


L. O. Koven & Brother, Inc., 77 NLRB 
1253, at footnote 8. “The Petitioner further 
contends that the contract should not con- 
stitute a bar because the Intervenor has 
ceased to function as collective bargaining 
representative under its contract with the 
Employer. This contention rests, primarily, 
upon the alleged failure of the Intervenor’s 
business agent to appear at meetings, to 
properly process grievances, and to negotiate 
changes in the contract, and upon the fact 
that dues have not been checked off [for nine 
months]. There is also a petition [signed 
by 160 employees, stating] that they were 
not members of the Intervenor and did not 
desire the Intervenor to represent them. 
However, inasmuch as the record shows, 
among other things, that the Intervenor’s 
business agent has processed grievances as 
recently as [six months ago] and 
that the Intervenor’s contract is presently 
being serviced by its business agent, we 
find no merit in the Petitioner’s contention 
that the Intervenor has become defunct or 
is otherwise incapable of functioning as the 
bargaining representative of the Employer’s 
employees, notwithstanding the fact that 
there may be a number of employees who 
are dissatisfied with the representation ac- 
corded them by the Intervenor.” 
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M. and M. Wood Working Company, 6 
NLRB 372. Local 2531 of the Carpenters’ 
Union, AFL, along with other locals, voted, 
at a regular meeting, to switch to Interna- 
tional Woodworkers Union, CIO. Local 
2531, Carpenters’ reaffirmed this action on 
several occasions. In accordance with the 
existing contract the employer discharged 
employees who failed to maintain member- 
ship in the Carpenters’ Local. Held, on 
charges filed by the CIO, the employer had 
committed an unfair labor practice: “Either 
Woodworkers Local succeeded to rights ot 
Carpenters’ Local under the contract, in 
which case membership in Carpenters’ Local 
was no Jonger required; or Carpenters’ Local 
being extinct, the contract provision was no 
longer in force.” A district court ruling (in 
an injunction proceeding) that disaffhliation 
was illegal was ignored by the Board 
Reversed on the ground that the attempted 
disaffiliation was illegal. (1 Lapor Cases 
{ 18,306, 101 F. (2d) 938 (CCA-9).) 


Marcalus Manufacturing Company, Inc., 
2 CCH Labor Law Reports (4th Ed.) { 9310, 
86 NLRB — (No. 38). A union is not de- 
funct or otherwise incapable of functioning 
as a bargaining representative of employees 
notwithstanding (1) no dues collected, (2) no 
annual membership meetings, (3) no griev- 
ances. The contract in this case was held 
to be a bar. 


Memphis Butchers Association, 72 NLRB 
934. The contract between this employer 
and Butchers, AFL, and its Local 515 auto- 
matically renewed itself September 17, 1946, 
for another year. The petitioner (Packing- 
house Workers, CIO) made claim after a 
Mill B date. It alleged, inter alia, the de- 
functness of Local 515. Held, this is without 
merit. Although there were no efforts to 
enforce the closed-shop provision and al- 
though the employer gave individual raises 
without discussion with Local 515, the repre- 
sentative of Local 515 had, in April, 1946, 
procured vacations; Local 515 requested 
wage discussions in September, 1946; and, 
at the time of the hearing, September 25, 
1946, twenty-seven employees were paying 
dues to Local 515. Local 515 still 
functioning and capable of administering the 
contract. (No indication of the total num- 
ber of employees is given. When Local 515 
was certified in 1941, there were thirty-seven 
eligible to vote (34 NLRB 698).) 


was 


Merno Leather Goods Company, 52 NLRB 
625. This employer and Ladies’ Handbag, 
AFL, executed a one-year contract on Janu- 
ary 28, 1943. On February 23, 1943, a group 
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of twenty employees requested representa- 
tion by Independent. They requested recogni- 
tion on the part of Independent on February 
25, 1943; on refusal, thirty of thirty-three 
production workers walked out and all signed 
up with Independent. The company and 
Independent agreed to an end of the stoppage, 
the question of representation to be deter- 
mined by NLRB. Since the walkout, AFL 
failed to maintain a shop chairman or price 
committee; it handled no grievances, held 
no meetings and failed to enforce a-union- 
shop provision. The evidence raises a doubt 
that AFL ever represented the employees. 
Held, the contract is no bar since AFL has 
become defunct and since the overwhelming 
majority of the employees has gone over to 
another labor organization. 


Michigan Bell Telephone Company, 2 CCH 
Labor Law Reports (4th Ed.) $9106, 85 
NLRB — (No. 58). The employer and 
Communications Workers of America, In- 
dependent, had contracts expiring Decem- 
ber 15 and 30, 1949, respectively. On May 
9, 1949, as a result of a referendum con- 
ducted among CWA members, CWA was 
issued a charter by, and became an affiliate 
of, the CIO. On May 10, 1949, the em- 
ployer notified the union that its affiliation 
with the CIO gave rise to a question con- 
cerning representation, on the ground that 
the new affiliation had so changed the char- 
acter of the contracting unions as to create 
substantial doubt that they remained the 
chosen representatives of the employees. 
Held, mere change in the affiliation of the 
parent union is insufficient to fall into a 
“doubt-of-identity” line; the emplover peti- 
tion was dismissed. 


Miller Meters, Inc., 71 NLRB 1331. A 
contract between this company and IAM 
had a year to go. /USA-CIO petitioned, 
claiming, inter alia, that IAM was defunct. 
Held, the contract was a bar. To be sure, 
there never was a shop-grievance commit- 
tee of officers; dues books pursuant to the 
check-off provision were not distributed 
until USA-CIO became active; there was 
laxity in checking off dues; and shop em- 
ployees were never apprised of IAM meet- 
ings (although such meetings were held 
regularly). But five months earlier, IAM 
had successfully processed a _ discharge 
grievance; and more recently IAM had 
urged employees striking to get recognition 
for USA-CIO to return to work pending 
disposition of this petition. IAM is not defunct 
or incapable of administering the contract. 
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Mission Manufacturing Company, 64 NLRB 
1289. Ata special meeting held on August 
18 or August 19, 1945, 175 members of an 
unaffiliated association (constituting all em- 
ployees in the unit) unanimously voted to 
dissolve. Thereafter, the association was 
inactive. In this petition, initiated by IAM, 
the company urged a three-months-to-go con- 
tract with the association as a bar. Held, the 
contract is not a bar because the association is 
no longer a functioning representative. 


Montgomery Ward & Company, 68 NLRB 
369. <A petition by USA-CIO was filed 
after a Mill B date of contract between the 
company and IAM. USA claimed, inter 
alia, that IAM was defunct. This argument 
was held to be without merit. IAM’s mem- 
bership is small—eighteen or twenty out of 
390; IAM has not used company bulletin 
boards during the eight months preceding the 
hearing. But forty-two grievance meetings 
were held in the past two years, twenty-four 
of them in the past year. IAM is a func- 
tioning labor organization and has continued 
to administer the contract. 


Morrison Steel Products Company, Inc., 50 
NLRB 72. On petition of USA-CIO, the 
employer claims a contract with Local 21879, 
AFL, to be a bar. The present contract was 
executed December 10, 1944, effective year 
to year thereafter. The evidence indicated 
no contract by Local’s committee from early 
1942 to the present (March 26, 1943) except 
that the regional director of AFL and the 
employer have met occasionally; no dues 
were paid for at least six months; no one 
considers himself a member of Local: no 
attempt was made to enforce the closed-shop 
provision of the contract; CIO had seventy- 
four applications out of 141. Held, the con- 
tract is no bar because of doubt that Local 
21879 is still a functioning labor organization 
(it was put on the ballot, however). 


National Lead Company, 45 NLRB 182, In 
June, 1942, representatives of the locals in- 
volved herein met and decided to leave Dis- 
trict 50 in favor of CIO. Subsequently, 
these locals unanimously took like action. 
District 50 made no attempt to form new 
locals at the plants involved, nor were new 
officers elected or per-capita dues paid. Dis- 
trict 50 claims the succession to be illegal 
and pending contracts to be a bar. Held,a 
contract is not a bar where substantially the 
entire membership of the contracting union 
has shifted to another organization. 


New York Central Iron Works, 56 NLRB 
812. Since CIO’s petition was not timely, 
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the existence of Local 603, Iron Workers, 
AFL, became issue. The record showed 
that for four months prior to the hearing 
(March 31, 1944), AFL had neither pre- 
sented any grievances to nor communicated 
with the company; no dues were collected 
for three months; no members were paid up, 
and some members were a year in arrears; 
no meeting had been held for four months; 
and, in January, 1944, on informal approval 
of the officers, the bulk of the remaining 
treasury was expended for social purposes. 
On the other hand, it showed that there had 
been no formal dissolution, voted change in 
affiliation, wholesale transfer of membership, 
suspension by Iron Workers or lifting of 
charter; Local 603 made an appearance 
herein; a full slate of officers was elected in 
June, 1943; some grievances were filed in 
the preceding year; the reason given for 
suspension of meetings was employees’ night 
work; and the contract has been generally 
observed by the parties. Held, the evidence 
is insufficient to support a finding that AFL 
ceased to function; the contract is a bar. 


News Syndicate Company, Inc., 67 NLRB 
1178. A two-year contract between the as- 
sociation, unaffiliated, and the company was 
to expire February 2, 1947. At a meeting 
held September 7, 1945, the association 
“unanimously” voted to renounce its rights 
as bargaining representative, to accept resig- 
nations of all officers and to dissolve. On 
September 10, 1945, Newspaper Guild, CIO, 
claimed a majority. A petition was filed 
November 29, 1945. The company urged the 
contract as a bar, and declared the associa- 
tion’s dissolution unconstitutional and ille- 
gal. Held, the contract is not a bar since 
the association was actually defunct; its 
funds were distributed with no objections by 
any members; there were no attempts by any 
members to administer the contract; all but 
one (of thirty-eight) employees jcined the 
Guild; and there was no enforcement of the 
preferential-shop clause. (Also, the Board re- 
fused to force the Guild, if certified, to assume 
the obligations of the contract.) Reilly dis- 
sented on grounds of capricious avoidance 
of contract obligations. 


Olive & Myers Manufacturing Company, 59 
NLRB 650. A petition was made by CIO 
where a contract with Local 251, UIU, 
AFL, had over six months to run. The 
contract was signed June 16, 1944, when evi- 
dence showed that Local 251 had no more 
than thirty members in good standing (out 
of 135 employees). On September 2, 1944, 
forty members of Local 251 held a meeting 
and unanimously voted to dissolve Local 
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251, disaffiliate from AFL and apply for 
affliation with CIO. By the date of the 
hearing, October 26, 1944, AFL had no 
members and 117 (of 135) had designated 
CIO as agent. An election was directed, 
since an agreement otherwise a bar does not 
preclude determination of representatives 
where substantially the entire membership 
of the contracting union in the affected bar- 
gaining unit has shifted to another organi- 
zation. 


Pittsburgh Plate Glass Company, 2 CCH 
Labor Law Reports (4th Ed.) $8510, 80 
NLRB 1331. A contract between this com- 
pany and Local 13013, District 50, was executed 
June 27, 1948, to expire June 27, 1950. On 
August 7, 1948, at a special meeting, the mem- 
bers of Local 13013 voted to disaffiliate from 
District 50, surrender their charter, dissolve the 
local and form the petitioner (unaffiliated). 
The new union took over the office and held 
regular meetings. (District 50 conceded the 
absence of officers and dues-paying members 
at the time of the hearing, September 30, 
1948.) Eleven hundred of sixteen hundred 
employees were paying dues to the peti- 
tioner. Held, the contract is no bar in view 
of the existence of doubt as to the identity of 
the labor organization. 


Precision Castings Company, Inc., 48 NLRB 
835. The existence of Independent became 
issue on a petition of IUMMSW-CIO. The 
hearing dates were February 24 and 25, 1943. 
There were approximately 592 employees in 
the unit. During the major part of 1941, 
fifty or sixty attended regular meetings, but 
membership of 500 was claimed; from Octo- 
ber, 1941 to May, 1942, attendance decreased 
to ten or twenty; no meetings were held 
from May to September 1942; four attended 
an October meeting to elect officers, only 
eight being in good standing; a grievance 
committee last functioned in October, 1942. 
On January 15, 1943, a special meeting was 
attended by thirty-eight who paid $1 each; 
the vote was thirty-one to seven to affiliate 
with CIO. CIO presented proof of desig- 
nation by 437 of 592. Held, there is sub- 
stantial doubt as to the continued existence 
of Independent; the contract is no bar. 


Professional Building Corporation, 45 
NLRB 42. Local 120, UCW-CIO was certi- 
fied and executed a contract with the com- 
pany. It went over to UCW-UMW and 
claimed successorship, but a supplemental 
certification was refused by the Board and 
recognition was refused by the employer. 
On petition of Building Service Employees, 
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AFL, an election was directed to dispel doubt 
as to organization by the employees. 


Public Service Electric & Gas Company, 59 
NLRB 325. The association, unaffiliated, 
won a consent election August 2, 1944. On 
September 28 and October 3, 1944, members 
voted to dissolve the association and affiliate 
with Local 274-B, Plumbers, AFL, who filed 
a petition. They submitted authorizations 
by 148 of 170. The company claims certifi- 
cation within a year to be a bar. Held, the 
certification is not a bar inasmuch as the 
bargaining agent is no longer in existence. 


Red Wing Company, Inc., 51 NLRB 1402. 
On a petition by Firemen, AFL, the com- 
pany urged that that organization was bound 
by a contract with Local 22577, AFL, ex- 
piring February 9, 1944. The local paid no 
per-capita tax after June, 1942; no meetings 
were held between June, 1942, and February, 
1943, when Firemen was organized. In 
June, 1943, AFL, for the local, notified the 
company that it was severing relations with 
company employees. Held, the contract is 
not a bar (irrespective of whether employees 
are bound by it) since there is question as 
to whether the local is functioning and 
whether the members have dissolved the 
local and have transferred allegiance to 
Firemen. 


Register & Tribune Company, 60 NLRB 
360. The company had a contract with 
Local 58, International Typographical Union, 
for a number of years. Shortly before the 
expiration of the contract, in November, 
1943, a majority of the members of Local 58 
voted to change affiliation to International 
Mailers Union; the company was notified 
but refused to mention the new affiliation in 
its new contract. The new contract, signed 
in December, 1943, omitted all mention of 
affiliation. One year prior to its expiration, 
Local 59, IMU, served notice of desired 
changes in its contract, and ITU warned the 
company not to bargain with Local 58, 
IMU. The latter filed a petition. An elec- 
tion was directed to determine the identity 
of the representative who should administer 
the contract in view of unresolved doubt as 
to identity. 


Revere Copper & Brass, Inc., 67 NLRB 
1114. Local 852, UAW-AFL executed a 
contract with the company on June 29, 1945, 
to expire February 1, 1947. On July 2, 1945, 
all eighteen in the union withdrew from 
membership in Local 852. UAW-CIO 
claimed a majority July 17, 1945, but was 
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refused recognition by the company. On 
November 6, 1945, at a special meeting, at- 
tended by all in the unit, it was unanimously 
voted to disaffiliate with AFL, affiliate with 
CIO and request bargaining rights on behalf 
of CIO. Thereafter, Local 852 held no meet- 
ings, conducted no bargaining, processed no 
grievances. It did appoint an administrator 
who received dues still checked off by the 
company. Held, the contract is not a bar 
to an election (but UAW-AFL must be on 
the ballot). Reilly specially concurred, dis- 
tinguishing this from the Container Corpora- 
tion case supra, in which he dissented, because 
here the majority of the employees revoked 
the agency of the union “at a time when it 
was legally permissible for them to do so,” 
because UAW-AFL did not represent a 
majority at the time of execution of the 
contract. 


Rock City Paper Box Company, Inc., 82 
NLRB — (No. 87). An automatically re- 
newable year-to-year contract executed by 
the employer with the union almost three 
years earlier does not bar a present deter- 
mination of representatives although no 
notice to terminate was given by either con- 
tracting parties, where the union has held 
no meetings, collected no dues and processed 
no grievances subsequent to the execution 
of the contract, where it did not appear at 
the hearing, has no members at the plant 
and has had no negotiations with the em- 
ployer for the past two years. 


Save Electric Corporation, 49 NLRB 1030. 
On a petition by URWDSE-CIO, the pres- 
ent condition of Branch 553, Glass Workers, 
AFL, union-party to the contract, became 
issue. A one-year contract was executed in 
September, 1942. An unfavorable WLB de- 
cision was issued April 5, 1943. At a Branch 
553 meeting April 7, 1943, members voted 
to strike if the employer did not grant an 
increase. The employer rejected the demand, 
and a picket line was set up April 7. It is 
not known how many supported the strike, 
but the plant was shut down; Glass Work- 
ers’ representative tried to persuade the men 
to return. On April 8, on oral notice by the 
president, Branch 553 met; of 246 in the 
unit and 245 in Branch 553, 102 attended; a 
unanimous vote was cast to withdraw from 
Branch 553 and affiliate with CIO; all signed 
CIO cards. ClO demanded and was refused 
recognition; it filed a petition and the men 
returned to work. On April 17, Branch 553 
held a meeting attended by forty-five. Held, 
Branch 553 has not ceased to function as 
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bargaining representative and _ still repre- 
sents a substantial number in the unit; the 
contract is a bar. 


Schaffer Body, Inc., 2 CCH Labor Law Re- 
ports (4th Ed.) $9102, 85 NLRB — (No. 
33). A contract was signed February 13, 
1948. The union was held to be defunct be- 
cause: (1) its last act was signing a contract 
about one and a half years ago; (2) it never 
sought a union-shop election although the 
agreement provides that it will; (3) no dues 
were collected for the past year; (4) no 
grievances were processed; there was no 
shop committee or steward; (5) no meetings 
of employees were held in almost one year. 


South Texas Cotton Oil Company, 54 NLRB 
416. Here the Board held that the contract 
between the company and District 50, being 
oral, was not a bar. Besides, it pointed out, 
there was an unresolved doubt as to the 
identity of the bargaining agent desired by 
the employees since a substantial number of 
District 50’s members—all fifty to sixty 
present at three separate District 50 meet- 
ings (the company’s employees numbering 
about 130)—had changed their affiliation to 
Oil Workers, CIO, petitioner herein, and 
since the validity of the transfer and the 
release of the members is challenged by 
District 50. 


Story & Clark Piano Company, 59 NLRB 
185. UAW-AFL made the claim upon which 
this petition was based three months after 
the Mill B date of the last contract and five 
months after it went into effect; in support 
of the petition it presented proof of designa- 
tion by fifty-six of the company’s sixty-five — 


employees. The petition was dismissed since 
the record does not show dissolution of in- 
cumbent UFW-CIO or equivalent defection 
of its membership. 


Sun Shipbuilding & Dry Dock Company, 2 
CCH Labor Law Reports (4th Ed.) J 9269, 
86 NLRB — (No. 5). On March 30, 1949, 
at a special meeting attended by 150 of a 
total membership of 2,500, a resolution to 
disaffliate from CIO and form an inde- 
pendent local overwhelmingly passed. The 
independent local took most of the officers, 
property and funds. CIO International ap- 
pointed an administrator and provisional 
officers for the CIO local. Meetings, there- 
after, were held by both factions. Each 
claimed to represent the employees under 
the existing contract. The employer re- 
fused to deal with either faction, held checked- 
off dues in escrow and filed a petition. An 
election was directed in view of substantial, 


Disaffiliation 


unresolved doubt as to the identity of the 
labor organization the employees desire to 
represent them. (The Board refused to 
undertake to determine the constitutionality 
or legality of the disaffiliation action.) 


Sunshine Mining Company, 48 NLRB 301. 
Subsequent to the Mill B date of the con- 
tract between this employer and Local 839, 
Laborers, AFL, Local 627, IUMMSW-CIO, 
notified the employer of interest and filed a 
petition. A contract bar was urged. There 
was evidence that only three of the present 
thirty-six had ever been members of AFL; 
no one was now a member; no dues had 
been coliected during the past year; no 
grievances had been presented in a year; 
CIO showed present designation by twenty- 
eight of thirty-six. Held, the contract is no 
bar “under above circumstances.” 


NLRB _ 1270. 
Refractories 


Hiram Swank’s Sons, 44 
(Similar to Harbison-Walker 
Company, 44 NLRB 1280.) 


United States Rubber Company, 62 NLRB 
795. Petitioning MESA-CUA and interven- 
ing UAW-AFL urged that a contract be- 
tween the company and URW-CIO was not 
a bar because, inter alia, URW-CIO had 
ceased to function effectively as the collec- 
tive bargaining agent. Evidence showed 
considerable unrest among the employees 
and suspension of 570 employees as the re- 
sult of an unauthorized strike. Held, ClO 
was not defunct, nor was there serious doubt 
as to identity. 


W. & W. Pickle & Canning Company, 85 
NLRB — (No. 47). CIO was certified on 
July 24, 1945; it signed an automatic renewal 
contract in October, 1945. During the first 
year, the local ceased to function and ceased 
to administer its contract. No meetings 
were held, no dues collected and no griev- 
ances processed. On April 16, 1949, the 
parent organization notified NLRB that its 
local had been defunct for some years and 
that its contract was not a bar. The em- 
ployer contends that decertification is first 
necessary. This contention has been rejected 
and an election ordered. 


Washington-Eljer Company, 48 NLRB 1165. 
ILWU-CIO urged that a contract just exe- 


. cuted between the employer and CIO was 


no bar because (1) a majority of the em- 
ployees had not paid AFL dues for six 
months; (2) a majority of the employees 
thought that the only contract had expired 
six months ago; and (3) a majority of the em- 
ployees had no knowledge of the execution of 
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the contract claimed as bar. In view of the 
continued negotiations by AFL, of a recent 
demand for a dismissal under a closed-shop 
provision and of the continued holding of regu- 
lar meetings, held, the contract was a bar. 


White Brothers Smelting Corporation, 61 
NLRB 340. IUMMSW-CIO, to combat a 
claim of contract bar, urged that contract- 
party Local 57, Laborers, AFL, was “inef- 
fective” as a labor organization. Held, this 
contention is without merit. Although 138 
of 219 expressed dissatisfaction with AFL 
by signing with CIO, AFL maintained an 
office, conducted regular monthly meetings, 
had a business agent available for grievance 
(although it had agreed not to enforce 


closed-shop provisions during the war), had 
issued work-permits and had sought wage 
adjustments. 


Wilson Packing & ‘Rubber Company, 51 
NLRB 910. A contract between the em- 
ployer and Local 58, Luggage Workers, 
CIO, was urged by the employer as a bar 
to a petition by UE-CIO. Evidence showed 
that there had been no contact between 
Local 58 and the employer for almost a 
year; there were no members in Local 58; 
UE had seventy-three of eighty-six as mem- 
bers. Held, because of the defunctness of 
a contracting union, the contract is not a 
bar, particularly if the contracting union 
waives the right to represent employees. 














LABOR LAW IN THE MAKING—Continued from page 584 


priation law (S. B. 90, approved and effec- 
tive April 11, 1950). 

e Discrimination in public works . . . The 
New York law against discrimination in 
public contracts for the construction, altera- 
tion or repair of any public building or pub- 
lic work has been amended to include 
contracts for the manufacture, sale or dis- 
tribution of materials, equipment or sup- 
plies (Chapter 424, Laws 1950, approved 
April 5, 1950, effective July 1, 1950). 


© Employer records An amendment 
to the Massachusetts minimum-wage law 
has increased from one to two years the 
time during which employers must retain 
wage records of employees (H. B. 1252, 
approved April 17, 1950). 


e Employment agencies . An amend- 
ment to New York’s General Business Law 
prohibits the issuance of a license to an 
applicant to conduct an employment agency 
if the name of the employment agency, 
directly or indirectly, expresses any limita- 
tion, specification or discrimination as to 
race, creed, color or national origin (S. B. 
1101, approved March 31, 1950). 

New York has also amended its General 
Business Law to require that employment 
agencies enter in a register the name and 
address of every applicant from whom a 
fee is received or charged and the name and 
address of every employer from whom a 
fee is received or charged or to whom the 
licensed person refers an applicant who has 
paid or is charged a fee (A. B. 656, ap- 
proved Apri! 19, 1950). 


e Fair employment practices The 
New York Senate has adopted a resolution 
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which, if the Assembly concurs, would 
memorialize Congress to enact H. R. 4453, 
known as the Fair Employment Practice 
Act, or such other similar legislation as 
would establish a permanent agency of the 
federal government to eliminate discrimi- 
nation in employment. 


@ Industrial homework All fees re- 
ceived by the New Jersey Commissioner 
of Labor as a result of the operation of the 
law providing for the licensing of industrial 
homework are to be remitted to the state 
treasurer for deposit in the general state 
fund. In case of the failure of any person 
to comply with any order of the Commis- 
sioner or a subpoena, or on the refusal of 
any witness to produce evidence or to testify 
as to any matter regarding which he may be 
lawfully interrogated, it is the duty of any 
district court or court of common pleas, 
upon application by the Commissioner, to 
compel obedience by proceedings for con- 
tempt, “as in the case of disobedience of a sub- 
poena issued for a court or a refusal to testify 
therein” (S. B. 93, approved April 11, 1950). 


e Mercantile establishments A tem- 
porary exception to the New York law 
which prohibits employment of women be- 
tween 10 p. m. and 7 a. m. in mercantile 
establisments has been created to, permit 
their employment until 12 midnight. This 
exception is temporary only and will expire 
on April 1, 1959 (Chapter 616, Laws 1950, 
approved April 14, 1959, effective July 1, 1950). 


@ Picketing . . . It is now illegal in Massa- 
chusetts to picket the courts or the home 
of any judge or juror, witness or court offi- 
cer, with intent to interfere with the admin- 
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istration of justice or to influence such persons 
in the performance of their duties (Chapter 
109, Laws 1950, approved February 20, 1950, 
effective May 21, 1950). 


e Place of public assembly . The defi- 
nition of “place of public assembly” under 
the New York labor law has been broad- 
ened to include granges (S. B. 2153, ap- 
proved April 5, 1950). 


@ Public utilities . . . A Missouri law 
(S.. B. 1109, approved January 31, 1950) 
repeals the requirement that employers or 
employees in a public utility, who are con- 
tinuing in their relationship under the terms 
of an expired contract or who wish to 
change the terms of employment, must, 
within ten days after the appointment of 
the State Board of Mediation, inform the 
other party in writing of the specific changes 
desired and promptly file a copy of such 
demands with the Board. A New 
Jersey amendment has removed the expira- 
tion date on the effectiveness of the law 
concerning labor disputes in public utilities. 
The law would have expired otherwise on 
March 31, 1950 (S. B. 248, approved and 
effective March 30, 1950). 


@ Public works . . . Maryland has a new 
law which establishes maximum hours and 
provides for payment of prevailing wages 
on public contracts for the construction of 
buildings, roads and bridges. Prevailing 
wages will be determined by a Commission 
on Prevailing Wages for the State of Mary- 
land (S. B. 72, approved March 28, 1950). 


. A new Virginia 
law provides for the seizure and operation 
of coal tnines by the state in cases of emer- 


@ Seizure of mines 


gencies. When the governor proclaims an 
emergency, a Virginia Fuel Commission is 
to purchase, lease or, through eminent do- 
main, acquire coal properties, operate and 
manage the properties and allocate coal and 
other fuels so as to assure the welfare, health 
and safety of the people of Virginia. The 
Commission is empowered to issue orders 
to prevent any substantial interruption of 
heat and power furnished by coal, and its 
orders are given the force of law (S. B. 119, 
approved February 17, 1950). 


@ Trusts and monopolies . . . The Virginia 
law concerning trusts, combinations and 
monopolies has been amended to make it 
clear that its provisions do not abridge the 
right of labor to strike. At the same time, 
the legislature repealed a section of this law 
which stated that its provisions were not 
to be construed to forbid the existence of 
labor organizations or the carrying out of 
their legitimate activities and that such or- 
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ganizations should not be held to be illegal 
combinations, trusts or monopolies (Chap- 
ter 396, Laws 1950, approved April 4, 1950, 
effective July 1, 1950). 

e Wage boards . New York wage 
boards are to continue in existence for a 
period of two years following the date of 
their formation unless previously dissolved 
by the Commissioner of Labor. A 
may be dissolved if it fails to submit its 
report and recommendations within the time 
specified by the Commissioner (S. B. 928, 
approved April 5, 1950). 


board 


Proposed State Legislation 


e Disability compensation The New 
Jersey Assembly has reported favorably a 
bill which would increase from $22 to $40 
the maximum weekly benefits for nonwork- 
connected disability under its disability com- 
pensation law. The bill would increase 
from 1/22 to 1/20 the proportion of wages 
during the applicable period preceding dis- 
ability which is taken as the weekly benefit 
amount, and would decrease from $270 to 
$250 the minimum amount of wages that a 
worker must have earned in the past before 
he is entitled to compensation, 

Another bill introduced in the New Jersey 
Assembly (A. B. 142) would raise the maxi- 
mum weekly disability benefits from $22 to 
$35, plus $3 for each dependent to a maxi- 
mum of $9. Dependents are defined as a 
wife, or a child or stepchild either under 
eighteen years of age or attending school or 
college, or any other relative physically un- 
able to work who is living with the claimant. 
Disability benefits would be payable from 
the first day of disability, rather than from 
the eighth consecutive day, as under the 
existing law, and coverage would be ex- 
tended to pregnancy or resulting childbirth, 
miscarriage or legal abortion. Employees 
could rot be required to contribute to a 
private disability fund. (The present law 
permits employers to collect from their em- 
ployees the amount that would be collected 
if they were under the state plan.) 

The bill specifies that where a_ wnion 
exists, the union must consent to the estab- 
lishment of a private plan. Where a col- 
lective bargaining agreement is in force 
covering any class of employees, a private 
plan must include all and only the employees 
in the classes of employment covered by the 
contract. Secret elections must be conducted 
under rules and regulations of the Unem- 
ployment Compensation Commission before 
a private plan may be approved or termi- 
nated. Employees participating in the elec- 
tions must be given information regarding 
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the nature, character and extent of the pro- 
posed private plan coverage. (The present 
law permits employers to conduct these 
elections and makes no provision for secret 
balloting.) Any withdrawal of approval of 
a private plan would be reviewable by appeal 
to the New Jersey Superior Court, Appel- 
late Division, instead of by writ of certiorari. 
The bill also specifies that employees may 
receive unreduced disability benefits even 
though at the same time they are receiving 
supplementary benefits from insurance or 
welfare plans, the cost of which they bear 
themselves, whether or not their total re- 
muneration while disabled is greater than 
their regular weekly wages. It is also pro- 
vided that to be eligible for benefits, a 
ciaimant’s wages in the first four of the last 
five completed quarters immediately preced- 
ing the period of disability must be at least 
$150 instead of at least thirty times the 
weekly benefits, as under the present law. 


A third New Jersey proposal (A. B. 148) 
would repeal all provisions relating to pri- 
vate plans and would transfer administrative 
responsibility for the disability compensa- 
tion program from the Unemployment Com- 
pensation Commission to the Division of 
Unemployment Security in the Department 
of Labor and Industry. This bill would 
determine weekly benefits in the same man- 
ner as unemployment compensation; would 
repeal the clause which reduces disability 
benefits by the amount of any benefits paid 
under Old Age and Survivors’ Insurance 
or under an annuity, pension or permanent 
disability policy or program of a private 
employer; would broaden the eligibility re- 
quirement that a person must be under the 
care of a legally licensed physician, so as 
to include a dentist or chiropodist; would 
allow ninety days, rather than ten, for the 
claimant to file notice of claim for disability; 
would allow thirty days after the notice is 
filed, rather than thitty days after the dis- 
ability period begins, for the filing of proof 
of such disability; would remove the re- 
quirement that disability to be compensable 
must be total disability of a worker to per- 
form the duties of his employment; would 
provide that in hearings resulting from a 
complaint, the hearing officer might allow 
reasonable fees to medical witnesses, the 
payment of which would be assessed against 
the employer or the insurer (the present 
law permits these fees to be assessed also 
against the employee; and would add a pro- 
vision that ail investments of excess funds 
in the state disability benefits fund must 
be approved first by the Advisory Council. 
In addition, this bill provides that to be 
eligible for disability benefits, the worker 
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must have earned at least $250, rather than 
thirty times his weekly benefits, during the 
qualifying period. 

A fourth proposal would amend the tem- 
porary disability benefits law to permit cer- 
tification of disability of persons under the 
care of a licensed chiropodist (A. 219). 

e First aid .. . Massachusetts (H. B. 1251) 
proposes providing first aid for employees 
in industrial establishments. 


e Hotels . . . New Jersey would eliminate 
the exemption accorded hotels under the 
minimum wage standards for women and 
minors (A. B. 139). 


@ Industry employment . .. In South 
Carolina, the House passed a bill on March 
21, 1950, which would promote and stabilize 
employment in industry and would establish 
a right of action for damages (H. B. 1926). 


@ Machinery . . . Massachusetts is seeking 
legislation which would provide for the 
guarding of dangerous machinery in indus- 
trial establishments (H. B. 1250). 


® Military duty . . The Massachusetts 
House Military Affairs and Public Safety 
Committee is considering a measure which 
would require employers to pay two weeks’ 
compensation to employees on active mili- 
tary duty (H. B. 1996). 


e Minimum wage standards A bill 
to provide minimum wage standards passed 
the New Jersey Assembly on March 13, 
1950 (A. B. 231). 


© Overtime pay . House Bill 1967 in 
Massachusetts would provide overtime pay 
for work in excess of forty hours per week. 
© Stabilization of employment . . . South 
Carolina would promote stabilization of em- 
ployment and create a right of action for 
damages (H. B. 1296). 

@ Theaters ... It has been suggested that 
the Massachusetts theaters be prohibited 
from requiring any employee who must work 
on Sunday to work more than a six-day 
week (H. B. 1259). 

e Wage discrimination A bill which 
would prohibit the discrimination by em- 
ployers in the rate or method of payment 
of wages because of sex was passed by the 
New Jersey Assembly on March 13, 1950 
(A. B. 435). 


e Wages . . . In Massachusetts, a House 
bill (H. B. 1274) favors allowing increases 
in the average wages of employees, and 
another House bill seeks to increase the time 
during which employers must retain records 
under the minimum-wage law; it also estab- 
lishes a time during which actions for vio- 
lations may be brought (H. B. 1252). 
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Wanted—Maturity 


Labor Relations and Human Relations. 
Benjamin M. Selekman. McGraw-Hill Book 
Company, Inc., 330 West 42nd Street, New 
York 18, New York. 1947. 255 pages. $3. 

This book is for both management and 
union leaders who can profit from a scholar’s 
long-range view of their relationship—a 
relationship in which the author does not 
classify them as protagonists. As the author 
states it, the purpose of his book is to un- 
cover the factors of personality of men, their 
various codes of right and wrong behavior 
and how changing situations exert varying 
impact to kindle emotions of fear, uncertainty 
and anger, and so reflect themselves in shop 
relationships. 


The crying need in our industrial economy 
is for emotional maturity on the part of the 
representatives of management and labor. 
The author states this strongly. “The de- 
velopment of mature union leaders plus 
economy is one of the imperatives of our 
times.” The book does not take union 
leaders to task for their failures. Rather, it 
gives examples of the progress toward emo- 
tional stability which some unions have 
achieved. Nor does the book censure man- 
agement for its failures to recognize inevi- 
table trends. Even the semantics of this 
game have been marked with belligerence 
on both sides—probably because the leaders 
of either side have never had a definite 
long-range goal in mind or because they 
have lost sight of the goal in their dealings 
with one another. 


Labor relations should be approached 
through human relations, rather than hu- 
man relations through labor relations. Upon 
such a basis of understanding, our economy 
is more likely to operate at full capacity 
and thus be in a position to supply the wants 
of its constituents. 

The book delves into a few voids which 
further education and research must fill, 
especially in the area of motives for harmony 
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and disharmony, attitudes of workers to- 
ward their work and how they reorientate 
their social hours to their work hours when 
engaged in mass-production work which does 
not permit them the satisfaction of pride at 
completed products. “Somewhere there must 
be leaks through which so many of the 
sentiments of mutuality are lost that the 
realities of interdependence do not fashion 
in the shop the spontaneous community of 
men bound in a task of basic communal sig- 
nificance.” The author is a Kirstein pro- 
fessor of labor relations in the Harvard 
School of Business Administration. This 
labor-human relationship is of such impor- 
tance to our economy that he concludes, 
“That [from] the creation of a sound union- 
management relation in the local shop emerges 
a basic determinant of democratic survival.” 


Overtime-Pay Rules Analyzed 


Overtime Pay. Commerce Clearing House, 
Inc., 214 North Michigan Avenue, Chicago 
1, Illinois. 1950. .47 pages. $1. 

One of the striking features of the Fair 
Labor Standards Amendments is an all- 
inclusive definition of “regular rate.” This 
definition sets forth the types of payments 
that must be included as earnings when fig- 
uring overtime pay and circumscribes what 
payments may be offset against statutory 
overtime liability. 

The Wage-Hour Administrator has ana- 
lyzed this definition in detail and makes 
known his views in a comprehensive bulle- 
tin which covers almost every conceivable 
overtime-pay problem. This bulletin is the 
“last word” on how overtime pay should 
be figured under the amended FLSA, mak- 
ing it an indispensable tool in all payroll 
departments. 


Summarized, the bulletin contains the fol- 
lowing information: 

(1) An explanation of “regular rate” and 
of how to determine it under various wage 
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plans, such as hourly, piece-rate, day-rate, 
job-rate and salaried (for either fixed or 
fluctuating hours). 


(2) An outline of the types of extra com- 
pensation that may be excluded from the 
regular rate, which includes premium pay 
for hours in excess of daily or weekly 
standards, for Saturdays, Sundays and other 
“special days” and for “clock pattern” hours. 


(3) A discussion of bonuses and their 
effect on overtime pay, taking into consid- 
eration percentage and discretionary bo- 
nuses, Christmas gifts, profit-sharing and 
welfare plans. 

(4) Comments on payments for hours not 
worked, special attention being given to 
holiday, vacation, “show-up” and “call-back” 
pay and reimbursement for expenses. 

(5) A survey of “special” problems brought 
about by reducing or changing the begin- 
ning of the workweek and by retroactive 
pay increases, contests, suggestion systems 
and lump sum payments. 

(6) A listing of exceptions from the gen- 
eral regular-rate rules, which covers guar- 
anteed pay under Belo contracts and pay at 
two different rates during one workweek. 

(7) A guide for handling annual and 
semiannual wage guarantees under union 
contracts. 

The bulletin is accompanied by well- 
thought-out examples to enable the reader 
to obtain a better understanding of the 
Administrator’s explanations. These exam- 
ples can be applied to particular problems 
by substituting the pertinent figures for the 
hypothetical figures used by the Adminis- 
trator. 

The importance of the overtime-pay rules 
formulated in this official bulletin can best 
be emphasized by the Administrator’s own 
words: “These interpretations, with respect 
to the maximum hours and overtime provi- 
sions of the Act, indicate the construction 
of the law which the Administrator believes 
to be correct and which will guide him in 
the performance of his administrative duties 
under the Act. Rs 


Who Are These Men? 


The New Men of Power: America’s Labor 
Leaders. C. Wright Mills, with the assist- 
ance of Helen Schneider. Harcourt, Brace 
and Company, 383 Madison Avenue, New 
York 17, New York. 1948. 323 pages. $3.50. 

“Tt is the task of the labor leaders to allow 
and to initiate a union of the power and the 
intellect. They are the only ones who can 
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do it; that is why hey are now the strategic 
elite in America: society. Never has so 
much depended .>0n men who are so ill- 
prepared and so ‘le inclined to assume the 
responsibility.” 

Thus Dr. Mills closes his collective portrait 
of labor’s leadership. When this book was 
written in 1948, it was the third report of 
a research project, which had been under 
way since 1941, on the characteristics of 
American labor leadership. 

In presenting a genuinely good analysis 
of these “new men of power” the author 
necessarily speaks of policy and makes pre- 
dictions. For instance, the CIO-AFL merger, 
now coming back into the news after nego- 
tiations were broken off six years ago, was, 
and undoubtedly still is, opposed by the 
Communists because it would mean the ena 
of their power in the labor movement. The 
author posits this on the fact that Philip 
Murray, although “as much a Communist 
as Herbert Hoover,” tolerated the Com- 
munists in the CIO for their voting strength, 
as witness the Electrical Workers, etc. If 
anything is “topical” as a subject, labor is, 
and it is not really fair to look back to 1948, 
when the book was written, and criticize 
the author for implying the continuation of 
trends then in force. 

But all of that is to detract from the real 
value of the book. Authoritative statistics 
and obviously wide research have been com- 
bined to trace the growth and strength and 
source of the power of the labor leaders. 
The criticism by the author of some aspects 
of labor leadership is placed clearly within 
the framework of his apparent sympathy 
for the cause of the labor movement. The 
book will, for a long time to come, serve as 
an excellent source of material on who the 
labor leaders are,;how they came to be 
where they are and what they stand for. 
An interesting sidelight, developed statis- 
tically throughout the book, is the opinion 
of workers and the public at large of the 
men who are at the helm of the cause of 
unionism. 


Tomorrow's Leaders 


Development of Executive Leadership. 
Edited by Marvin Bower. Harvard Uni- 
versity Press, Cambridge 38, Massachusetts. 
1949. 130 pages. $2.50. 

This book deals with three propositions. 
(1) Business leaders control the economic 
well-being of employees and stockholders. 
(2) The course of business shapes public 
opinions. (3) Business leaders shape public 
opinion. This book is based on addresses 
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delivered at the Nineteenth Annual Confer- 
ence of the Harvard Business School Asso- 
ciation at the Harvard Graduate School of 
Business Administration. 


Part 1 deals with the general subject of 
the kind of business leaders we need. This 
subject is analyzed and developed by Sumner 
H. Slichter of Harvard; Thomas G. Spates, 
Vice President, Personnel Administration of 
Generai Foods Corporation; and L. R. Boul- 
ware, Vice President, Employee Relations 
of General Electric Corporation. 


Part 2 analyzes steps in the development 
of the type of business leaders needed. 
Those presenting this analysis are William 
K. Given, Jr., President, American Brake 
Shoe Company; Joseph B. Hall, President, 
Kroger Company; and George S. Dively, 
President, Harris-Seybold Company. 


Wage Data in Illinois 


Types and Sources of Wage Data in Illinois. 
Richard C. Wilcock. University of Illinois 
Institute of Labor and Industrial Relations, 
704 South Sixth Street, Champaign, Illinois. 
1950. 55 pages. $1. 

This book is the fourth in a series of re- 
search reports published by the University 
of Illinois Institute of Labor and Industrial 
Relations. Available wage statistics for 
Illinois industries and occupations, with a 
description and analysis of each, are listed 
and sources are indicated. In outlining what 
to consider in using wage data, the author 
discusses the meaning of common wage terms, 
the major types of wage measurement and 
the problems of coverage and comparison 
of wage data. Also summarized are the 
sources of wage statistics in the state and 
the major “gaps” in wage data available. 
Tables show what statistics are published, 
when, and by whom, along with a brief 


description of the data and how it may be. 


obtained. The tables are arranged to show 
data available by industry, wage changes 
for individual companies and wage statistics 
that may be used in comparison with na- 
tional data. The author explains the methods 
of collection, computation and tabulation; 
classification of the data by industry, area, 
occupation, sex and union status; and the 
coverage of “fringe” benefits. 


Government Reports 


The sources, scope, methods and limita- 
tions of industrial employment statistics 
currently published by the United States 
Department of Labor’s Bureau of Labor 
Statistics are discussed in a new report, The 
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Measurement of Industrial Employment by 
the Bureau of Labor Statistics. 


Part I of the report discloses the number 
of establishments and employees and the 
per cent of total employment that is covered 
by the Bureau’s sample in each of eight 
major industry divisions. Methods of esti- 
mating current employment are described. 
The second part of the report explains the 
major revisions in all employment data pub- 
lished by the Bureau. These two major sec- 
tions of the report contain the current, and 
most comprehensive, explanation of the Bu- 
reau’s employment program that has been 
issued to date. Copies may be obtained free 
from the regional offices of the Bureau of 
Labor Statistics. 

Another report, prepared by the Office 
of the Solicitor, is a Summary of Legislative 
W ork—81st Congress, Ist Session, January 1 
to September 19, 1949. This report sum- 
marizes action upon legislation which is of 
interest to the Department of Labor, taken 
during the first session of the Ejighty-first 
Congress. 


Pension Conference Series 


Management Reports Nos. 65-69, Pension 
Conference Series. Research Division, 
California Personnel Management Associa- 
tion, 442 Flood Building, 870 Market Street, 
San Francisco 2, California. 1950. Any 
single copy, $1; complete set, $3.50. 

The five papers concerning company pen- 
sion planning which constitute this series 
were presented by delegates to the California 
Personnel Management Association and the 
Personnel Section, Western Management 
Association earlier this year and were trans- 
scribed as stenographic briefs. 

The first of the series is a discussion of 
the “Background and Principles of Standard 
Pension Practices,” by San Francisco at- 
torney Robert Littler. John M. Hines, Di- 
rector of Group Annuities, Equitable Life 
Assurance Society of the United States, 
New York, presents “Actuarial Factors in 
Company Pension Costs.” The third bulletin 
covers a discussion of “Fundamental Con- 
siderations in Establishing Pensions Pro- 
grams” by R. D. Fisher, Industrial Relations 
Department, California Packing Corpora- 
tion, San Francisco. “Methods of Fund- 
ing Pension Plans” are outlined by Ron 
Stever, of Ron Stever & Company, Los 
Angeles and San Francisco. The last of the 
present series, by Lee Laird, Manager, 
Benefits Division, Personnel Department of 
the Standard Oil Company of California, 
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San Francisco, discusses the problems 
created in “Selling the Company Pension 
Program to Employees.” 


ARTICLES 


Picketing . . . According to the authors, 
a recent decision of the Florida Supreme 
Court misinterprets the provisions of the 
Employment Peace Statute and the “Right 
to Work” amendment to the Florida Con- 
stitution —Kanner and Corcoran, “Florida 
Employment Peace Statute — Compelling 
Union Recognition,” Miami Law Quarterly, 
February, 1950. 


Arbitration in Washington . . . Is com- 
mon-law arbitration excluded under the 
amended Washington statute? What are 
the consequences of arbitration agreements 
and any awards thereunder?—Sturges and 
Sturges, “Some Confusing Matters Relating 





to Arbitration in Washington,” Washington 
Law Review, February, 1950. 


Compulsory Arbitration . . . Suitors who 
are sold on the efficacy of free collective 
bargaining should be afforded more time 
and opportunity before we legislate a shot- 
gun wedding distasteful to both bride and 
groom, the author concludes. — Nurick, 
“Compulsory Arbitration of Labor Disputes 
Affecting Public Utilities,” Dickinson Law 
Review, January, 1950. 


Taft-Hartley Act Very few cases 
have been brought on the contract action 
arising under Section 301 of the Taft-Hartley 
Act. Does that section create a new sub- 
stantive right under federal law? Or does 
it merely remedy a procedural defect under 
state law?—Wallace, “The Contract Cause 
of Action Under the Taft-Hartley Act,” 
Brooklyn Law Review, December, 1949. 
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A LOOK BACK 


May 1 
The Supreme Court refused to review a case in which a Los Angeles 
local of the International Fishermen and Allied Workers and four- 
teen union members were fined a total of $12,000 on a charge of 
conspiracy to fix prices for all fish caught by any fisherman and 
sold to any dealer. The suit was brought under the antitrust laws. 
Officials of Communications Workers of America (CIO) called 
off the week-old strike of 10,000 telephone installation workers 
Negotiations continue. The strike originated after the discharg« 
of 104 Western Electric Company employees at South Bend, 
Indiana. All 104 have been reinstated. 

April 26 
Railroad firemen and engineers called off their strike against four 
major railroads, which also had been set for today. The truce is 
scheduled to last until May 10 and was called at the request of 
the national railroad mediation board. 

April 17 
The Senate executive expenditures committee recommended rejec- 
tion of President Truman’s plan to abolish the office of the NLRB 
general counsel. 
Indi dual and unincorporated businesses in the United States 
saved $11.8 billion last year. In addition, corporations plowed back 
$8.9 billion of their net earnings aiter dividends were paid. 
The eighty-three-day-old Chrysler strike has cost the company 
$1,091,732,200, Automotive News estimates, Fifty-eight working 
days have been lost. The wage loss incurred by dealers, factory 
suppliers and strikers is over $66.7 million. Idle suppliers sustained 
a loss of $23 million in wages. 


April 11 
The nation-wide walkout by 5,000 Railroad Yardmasters of America 
members was called off by M. G. Schock, union president. The 


union.is demanding a shorter workweek with no decrease in wages. 
President Truman appointed a fact-finding board to review the case. 


April 10 

Adoption of a forty-hour workweek for conductors and railroad 
yard trainmen would place railroads in an unfavorable competitive 
position, John M. Budd, Vice-President of Great Northern Railway 
Company, told the presidential fact-finding board. 

Price-fixing of soft coal at mines by a federal commission was pro- 
posed in legislature introduced by Senator Kilgore, Democrat, West 
Virginia. He said that unless Congress acts soon to prop coal prices 
there is danger of a “riotous competitive price situation” in the 
industry. Several soft coal mines have been closed due to high 
costs of operation and increased competition from fuel oil, mine 
owners said. As a result, thousands of miners are jobless. 


April 7 
President Truman asked Congress to expand unemployment insur- 
ance to cover six million more workers and to increase benefits. 


April 4 
Harry Bridges, CIO Longshoremen’s boss on the West Coast, and 
two codefendants were found guilty of perjury and conspiracy 
charges by a San Francisco federal jury. Bridges was sentenced 
to seven years in prison and fined $15,000. ‘The government was also 
given power to revoke his citizenship and deport him to Australia. 
Bridges will appeal his case. ~ 














